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The 1970's have produced vastly 
increased demands upon government for 
openness and accountability. Much of 
th i s  emphasis has came from a deep 
f e l t  suspicion of public institutions, 
and a strong feeling that decisions 
made in  f u l l  public view w i l l  better 
serve the public interest.  

This increased desire for openness 
has not by-passed Minnesota. In 
fact,  the vast majority of our 
public off ic ia ls  have gone well 
beyond their  colleagues in  many 
other states in  subjecting themselves 
to  public scrutiny and meeting the 
public's increased expectations for 
openness. 

The evolution of the Minnesota open 
meeting law provides clear evidence of 
th i s  move toward openness. Although 
the law was originally adopted 20 
years ago, it has been strengthened 
significantly i n  the 1970's by actions 
of the State Legislature and State 
Attorney General. Compliance with the 
law is also increasing, as  a result of 
growing support for openness among 
public off ic ia ls  and vigilant 
enforcement of the law by the media 
and others. 

In general, we found Minnesota's open 
meeting law to be an important aspect 
of our s ta te ' s  tradition of open and 
competent government. The law provides 
a broad statement of policy requiring 
that  meetings of governmental bodies 
to  discuss or decide on important 
public business be open t o  public 
attendance. We were able t o  identify 
no one willing t o  challenge th i s  
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very reasonable and desirable public 
purpose. 

We did identify a number of criticisms 
of the open meeting law, however. 
Some were offered by public off ic ia ls  
who feel  that the law sometimes his 
side-effects or  repercussions which are 
contrary either t o  the public interest 
or  to  the private rights of individuals. 
Other criticisms were offered by public 
interest groups who feel that the law 
st i l l  needs t o  be strengthened. The 
news media have responded t o  these 
criticisms by vigorously depending the 
open meeting law, both in print  and 
before the Legislature. 

We found the open meeting controversy 
s t i l l  an important one, even though 
i ts  intensity has calmed considerqbly 
since the period immediately following 
the Attorney General's opinions of 
1974 on what "meetings" are covered 
by the law. In some cases, we found 
merit i n  criticisms of the law which 
are being made. We have not hesitated 
to  endorse changes where we f e l t  
they would both improve and 
strengthen the open meeting law. 

Beyond those changes we have proposed, 
however, we believe it is now time t o  
broaden our emphasis on openness ... t o  
implement the true s p i r i t  of the open 
meeting law through improvements in the 
provision of n o t i c e ,  maintenance of 
r e c o r d s  and the general conduct of  
meet ings  covered by the law. 

In urging th i s  broader mphasis, we 
recognize that more open and accountable 
government w i l l  not result from 



legislative podicy alone. Our 
actions--as public of f ic ia ls ,  the media 
and the general public--are now needed 

t o  actually achieve those goals which 
are only made possible by the open 
meeting law. 



SUMMARY OF cc 
Iu3coMME 

1. The current def ini t ion of "meetings" 
covered by the Minnesota open meeting 
law* provides a reasonable safeguard 
against  use of small gatherings of 
public o f f i c i a l s  t o  avoid discussing 
important public business i n  a public 
meeting. It  should not be al tered by 
the Legislature. 

2. The open meeting law should apply 
t o  a l l  public bodies i n  the s t a t e ,  
including the S ta te  Legislature and 
University of Minnesota Board of Regents. 

3.  Private o r  quasi-public organiza- 
t ions which receive substant ia l  amounts 
of public funding should take steps t o  
open the i r  operations t o  the  broadest 
possible public scrutiny and par t ic i -  
pation. They should not be made subject 
t o  the s t a t e  open meeting law, however. 

4. Two specif ic  s ta tutory exceptions 
t o  therequirements of the open meeting 
law should be provided: (a) fo r  
public bodies t o  discuss posit ions t o  
be taken by t h e i r  representatives i n  
col lect ive bargaining negotiations, and 
(b) for  i n i t i a l  screening of applications 
for  high administrative posit ions.  

.I 

5. "Safeguard" provisions should be 
added t o  the open meeting law se t t ing  .. for th  notice and other  requirements which 

* A s  interpreted by the Attorney Gene 
of the Attorney General's opinion which de 
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would have t o  be followed by public 
bodies using lega l  exceptions t o  the 
law. Some type of public observer a t  
a legally-closed meeting is needed. 

6. The Minnesota open meeting law 
should be amended to  require each 
public body covered by the law t o  
adopt an "open meeting policy." 
This policy would establ ish procedures 
and requirements fo r  t ha t  par t icu lar  
body's notice,  minutes and general 
conduct of meetings. 

7 .  Additional penal t ies  fo r  
convictions of violations of the open 
meeting law a re  not required a t  t h i s  
time. Informal enforcement, through 
the e f fec ts  of unfavorable publ ic i ty ,  
provides a very e f fec t ive  deterrent  
t o  potent ia l  violators  of the  law. 

8. Much more at tent ion should now be 
focused on analyzing and improving 
factors  which contribute t o  the openness 
of government, but which a re  outside 
the parameters of the  s t a t e  open 
meeting law. Beyond adoption by each 
public body of an "open meeting policy," 
par t icu lar  a t tent ion should be given 
t o  encouraging more and be t te r  informed 
c i t izen  involvement, and t o  evaluating 
the  needs for  and transmission of 
public a f f a i r s  information. 

11. See the Appendix f o r  an explanation 
Lnes "meeting. " 



BACKGROUND 
* OP MEETING LAW IN CONTROVERSY 

The.law has become a major focus of the 
drive for openness. 
Open meetings and the  Minnesota open 
meeting law have become a major focus 
of e f f o r t s  t o  improve governmental 
decision-making and t o  increase public 
understanding, awareness and 
acceptance of governmental decisions 
and actions.  The law, which was f i r s t  
adopted i n  1957, prohibi ts  closed 
meetings by v i r t ua l l y  a l l  s t a t e  and 
loca l  public bodies which must 
t ransac t  business i n  meetings. 
Because of i t s  broad coverage 
and almost t o t a l  absence of exceptions, 
the  law is considered one of the  most 
s t r ingent  of the  open meeting laws i n  
e f f ec t  i n  the  f i f t y  s t a t e s .   or a 
summary of open meeting laws i n  . 
other s t a t e s ,  see the  Appendix.) 

Separate open meeting laws or ig ina l ly  
applied t o  s t a t e  and loca l  public 
bodies i n  Minnesota. They were merged 
i n  1973. Important amendments adopted 
i n  1973 a l so  added committees and 
subcommittees of public bodies t o  
coverage of the law and imposed 
penal t ies  f o r  viola t ions .  

The law i t s e l f  is f a i r l y  shor t ,  
leaving a number of aspects of i ts  
application t o  Attorney General's 
opinions and decisions of s t a t e  courts. 

Unless otherwise noted, a l l  references 
i n  t h i s  repor t  t o  t he  Minnesota open 
meeting law a re  meant to  include 
in te rpre ta t ions  of the  law by the  
courts and opinions of the  Attorney 
General which are  currently i n  e f f ec t .  

(See the  Appendix f o r  the  f u l l  t e x t  
of the  law and a summary of important 
Supreme Court decisions and Attorney 
General's opinions on the  law.) 

Its visibility has increased slnce 1973-74. 
Although the  Minnesota open meeting law 
has been i n  e f f ec t  since 1957, it has 
only recently become a subject  of 
considerable controversy. Pr ior  t o  
adoption of the  1973 amendments, public 
bodies could lega l ly  hold pr iva te  meet- 
ings on important public business i n  
committees and subcommittees. A s  a 
p r ac t i ca l  matter, the  law a l so  had l e s s  
e f f e c t  since it contained no provision 
f o r  penal t ies .  

Perhaps even more important t o  the 
v i s i b i l i t y  of the  law were two 1974 
Attorney General's opinions. The 
opinions defined "meetings" covered by 
the  law t o  include discussions between 
a s  few a s  two members of a f i v e  member 
public body. The opinion sa id  meetings 
involving deliberations a s  well a s  
decisions were covered by the  law. 
The issuance of these opinions s e t  off  
a strong reaction par t icu la r ly  from 
loca l  o f f i c i a l s  who believed the  opinion 
made unlawful much of t h e i r  in teract ion 
with one another, including informal 
conversations about t h e i r  personal 
a f f a i r s .  

Following the  1974 Attorney General's 
opinions, a t t en t ion  of both proponents 
and opponents of the  open meeting law 
quickly sh i f ted  t o  the Minnesota 
Legislature. B i l l s  spec i f ica l ly  



defining "meeting" as  a quorum were 
introduced, a s  were proposals which 
would make it legal  t o  hold closed 
meetings t o  discuss cer ta in  controver- 
s i a l  issues. Considerable energies 
were expended by lobbying organizations 
for  local  o f f i c i a l s  t o  generate support 
for  the proposed changes. And, 
considerable coverage was given the 
issue by the electronic  media and on 
both the news and ed i to r i a l  pages of 
Minnesota newspapers. 

The 1975 Legislature took no action on 
the open meeting issue,  choosing 
instead t o  conduct a s e r i e s  of House 
hearings around the s t a t e  during the 
1975-76 interim. After i n i t i a l l y  
indicating tha t  it might favor 
limited changes i n  the law, the House 
committee tabled the proposed changes 
during the early par t  of the  1976 
session. The major proposals offered 
by the  loca l  o f f i c i a l s  organizations 
i n  1976 were not reintroduced i n  1977 
and no hearings on the issue were 
held. 

Several arguments are made against cbsnging 
the law. 
In successfully res i s t ing  changes i n  the  
open meeting law, proponents of the 
law have argued tha t :  

Decisions made i n  the open are  be t t e r  
decisions. Facts presented by s t a f f  
and others,  for  example, can immediately 
be exposed t o  public scrutiny and be 
challenged i f  they a re  not accurate. It 
i s  argued tha t  s t a f f  dominance of public 
bodies may be reduced a s  a resu l t .  
Members of a minority faction of a 
public body may a l so  have a be t te r  
chance t o  get  t h e i r  posit ions s ta ted  
and understood i f  discussion takes place 
i n  open meetings. And, c i t izens  have 
a chance t o  know what matters a re  being 
discussed and may be able t o  make t h e i r  
feelings known t o  public o f f i c i a l s  i n  
advance of decisions. 

-- - - 

Requiring a l l  meetings of public 
bodies t o  be held i n  the open w i l l  
increase public awareness of 
important decisions and actions of 
government, making for  be t te r  
informed and more effect ive voters 
and ci t izens.  

The public w i l l  have more confidence 
i n  government knowing tha t  decisions 
a re  being discussed and made a t  public 
meetings and knowing tha t  they may 
attend a l l  meetings i f  they wish. 

The public has a r i g h t . t o  know how 
and why important decisions a re  made 
on the use of t h e i r  tax dol la rs  and 
other important functions of govern- 
ment. 

Any exceptions to the open meeting 
law allowed for  discussions of 
specif ic  issues w i l l  give public 
o f f i c i a l s  the opportunity t o  discuss 
i n  pr ivate  the f u l l  range of important 
and controversial topics before tha t  
public body a t  t ha t  time. Allowing 
public o f f i c i a l s  even limited 
opportunities t o  meet privately i n  
subquorum groups is an open 
invi ta t ion t o  move deliberation on 
controversi.al subjects from public 
t o  pr ivate  meetings. 

Several arguments are made in favor of 
changing the law. 
Some public o f f i c i a l s ,  on the  other 
hand, argue t h a t  adhering s t r i c t l y  
t o  the requirements of the open 
meeting sometimes produces r e su l t s  
which a re  contrary t o  the public 
in te res t .  Local elected o f f i c i a l s  
and other proponents of changes i n  
the law argue that:  

Conducting a l l  discussions of 
public bodies i n  the  presence of the 
media and members of the  public 
inh ib i t s  discussion on the pa r t  of 
elected o f f i c i a l s  and r e su l t s  i n  



increased re l i ance  on s t a f f  f o r  making 
c r i t i c a l  policy decisions.  

The conducting of land acqu is i t ion  
s t ra tegy  sessions i n  t h e  presence of 
repor ters  and members o f  t h e  publ ic  
gives t he  opposing par ty  an un fa i r  . 
advantage and may unnecessarily 
increase t h e  cos t  of government. 

Good f a i t h  co l l e c t i ve  bargaining is  
fundamentally inconsis tent  with t h e  
requirements of t he  open meeting law. 
It is not f a i r  f o r  one s i d e  i n  
co l l e c t i ve  bargaining t o  be able t o  
l i s t e n  i n  on t he  o ther  s i de ' s  s t ra tegy  
sessions.  Also, negot ia tors  are not 
able  to make t h e  kind of compromises 
i n  t h e i r  pos i t ions  which are required 
t o  reach a set t lement when t h e i r  
c o n s t i t ~ ~ e n c i e s  are represented i n  t h e  
audience. A s  a r e s u l t ,  t h e  negotiat ion 
process lengthens and more con t rac t s  
end up being s e t t l e d  through mediation 
and a rb i t r a t i on .  

The requirement t h a t  a l l  discussions 
of government be conducted i n  t h e  open 
may r e s u l t  i n  unnecessary harm t o  t he  
reputa t ions  of innocent pa r t i e s .  This 
may be pa r t i cu l a r l y  t r u e  f o r  unsubstan- 
t i a t e d  charges l a t e r  proven f a l s e  about 
an . i nd iv idua l l s  personal  conduct, o r  
mental o r  physical  heal th .  

The requirement t h a t  a l l  discussions 
of publ ic  bodies be conducted i n  t he  
open may unnecessarily slow down the  
operations of government and-reduce 
t he  a b i l i t y  of publ ic  bodies t o  make 
compromises, make decisions,  and 
i n i t i a t e  ac t ion.  I n  many cases, the  
a b i l i t y  of publ ic  o f f i c i a l s  t o  m e e t  
p r i va t e ly  may be i n  t he  publ ic  i n t e r e s t  
i f  better decisions--which could not  be 
made publicly--are t he  r e su l t .  

U o f M  effects sf the law. 
A comprehensive survey o f  t h e  e f f e c t s  of 
t h e  Minnesota open meeting law w a s  

I 
conducted i n  1976 undef t h e  d i rec t ion  
of Professor Piichael Gleeson, of t h e  
School of Public Affa i rs ,  University 
of Minnesota. (Hereinafter ,  t h i s  survey 
w i l l  be re fe r red  t o  a s  "the Gleeson 
study." Further background on t he  
survey may be found i n  t h e  ~ppend ix  of 

- 
t h i s  report .  ) 
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The repor t  of t h e  Gleeson survey 
included a number of  general iza t ions  
drawn from the  responses made t o  t h e  
questions which were asked. I n  many 
cases,  the  responses t o  questions were 
based on opinions r a the r  than fac t s .  
They included: 

@ The open meeting law has resu l t ed  i n  
an increased awareness of t h e  des i rab i l -  
i t y  of open government and a reduction 
i n . t h e  number of meetings of publ ic  
bodies held i n  pr ivate .  

Some publ ic  bodies have changed t he  
way i n  which they give no t ice  of meetings, 
a s  a r e s u l t  of t he  open meeting law, 
bu t  most have not  changed t h e  way 
they keep records of meetings. 

@ One-on-one meetings between policy- 
makers and increased dependence on s t a f f  
a r e  being used t o  some extent  t o  avoid 
discussion of controvers ia l  i ssues  a t  
publ ic  meetings. 

@ There have been some short-term 
e f f e c t s  on the  operations of publ ic  
bodies r e su l t i ng  from increased openness. 
These e f f e c t s  have included: 

Somewhat more time being spent i n  
meetings. 

. An increase  i n  t h e  length of agendas 
and, i n  some cases,  changes i n  t h e  
nature of i s sues  placed on agendas. 

Some increased reluctance on t h e  
p a r t  of publ ic  o f f i c i a l s  t o  speak out  
a t  publ ic  meetings. 

L i t t l e  change has occurred i n  t h e  number 



o r  qual i ty  of policy decisions a s  a 
r e s u l t  of the open meeting law. 

e A strong feeling ex i s t s  t h a t  the  
open meeting law has increased the  
cost  of labor settlements, but there  
is l i t t l e  evidence t h a t  the pr ice  of 
land acquisit ions has been affected. 

The law appears to  have had l i t t l e  
e f f e c t  on public understanding o r  
confidence i n  government. Although 
these goals a r e  not necessarily 
l eg i s l a t i ve ly  intended purposes 
of the  law, they a re  of ten s t a t ed  i n  
opposition t o  changes i n  the  law. 
The findings of the  study were t h a t  few 
jur isdict ions  reported the law had 

increased or  changed any of the  
following: 

. The amount of media coverage of 
l oca l  government. 

. The accuracy o r  completeness of 
media coverage of meetings. 

. Public knowledge and understanding 
of the  loca l  government decision- 
making process. 

. Public acceptance of policy 
decisions. 

. Public confidence i n  loca l  govern- 
ment. 



FINDINGS, CONCLUSIONS AND 
RECOMMENDATIONS 

PART ONE: "MEETINGS" 
COVERED BY THE OPEN 
MEETING LAW 

Findings 

Virtually all meetings are covered. 
The Minnesota open meeting law, as  
interpreted by the Attorney General, 
requires tha t  v i r tua l ly  a l l  gather- 
ings of m e m b e r s  of the same public 
body t o  discuss o r  decide on public 
business must be open t o  the public. 

The law i t s e l f  provides simply tha t  
" a l l  meetings, including executive 
sessions...shall be open t o  the 
public." Prior t o  1974, many public 
bodies interpreted t h i s  requirement t o  
apply only t o  meetings a t  which 
decisions were made. Many public 
bodies routinely held background o r  
br ief ing meetings with t h e i r  s t a f f s  
between decision-making meetings. 
Also, notice and other requirements 
of the law were often not followed 
for  meetings involving fewer than a 
quorum of the  public body. 

The 1974 Attorney General's opinions 
held tha t  deliberations of public 
bodies a re  an important p a r t  of the 
decision-making process and should be 
covered by the law. The opinions 
also held tha t  meetings of fewer 
than a quorum of members should be 
considered subject t o  the  requirements 
of the law i f  the deliberations could 

have a s ignif icant  influence on 
decisions made by the public body. 
For example, a meeting between two 
members of a f ive  member body is 
subject t o  the requirements of the 
law since those two members 
represent a majority of a quorum of 
t h a t  body and could take action 
based only on deliberations held i n  
a private meeting. 

AS noted above, the Attorney 
General's opinions have been a major 
focus of e f fo r t s  t o  change the open 
meeting law. While the opinions 
have been challenged on policy 
grounds i n  the Legislature, they have 
not been challenged i n  the courts a s  
faul ty  interpretat ions of the  law. 
m d ,  while the opinions technically 
apply only for  the factual s i tuat ions 
which were ident i f ied by the public 
body which requested the opinions, 
they do tend t o  be considered as  i f  
they were pa r t  of the law. 

~ e s p i t e  the Attorney General's 
def ini t ion of "meeting," most public 
o f f i c i a l s  appear t o  be continuing t o  
communicate on an individual basis 
with other members of the same public 
body without complying with the 
notice o r  other requirements of the 
open meeting law. 

The Gleeson study reported t h a t  88 
percent of the elected and appointed 
public o f f i c i a l s  who were interviewed 
sa id  tha t  there a re  a t  l ea s t  a s  many 



private  discussions going on now among 
o f f i c i a l s  before meetings a s  were 
taking place p r io r  t o  1974. It is not 
c l ea r  from the survey, however, how 
many of these informal discussions 
could ac tua l ly  be considered viola t ions  
of the  open meeting. Our tedtimony 
from Attorney General Warren Spannaus 
was t h a t  one-on-one meetings a r e  
i l l e g a l  only i f  t h e i r  i n t en t  is  t o  
v io la te  the  purpose of the  open 
meeting law, i.e.;  only i f  the 
intent ion was t o  avoid del iberat ing on 
important public i s sues  i n  pyblic. 

Our testimony from public o f f i c i a l s  
and others  was t h a t  one-on-one 
meetings, telephone conversations, 
wr i t t en  communications, and using 
s t a f f  a s  the  intermediary a r e  a l l  
being used by public o f f i c i a l s  t o  
a m i d  compliance with the  require- 
ments of t he  open meeting law. 

Few charges of iltegal s a ~ a m m  meetings 
have been made. 
Our informal analysis of newspaper 
coverage of t h i s  i s sue  iden t i f i ed  a t  
l e a s t  forty-five alleged viola t ions  of 
the  s t a t e  open meeting law which were 
reported by Minnesota newspapers 
between l a t e  1974 and ear ly  1977. 
Virtually a l l  involved meetings of 
a t  l e a s t  a quorum of a public body, 
o r  of a f u l l  committee o r  t ask  
force of a public body. 

One of the exceptions involved a 
meeting over lunch attended by the  
mayor and several  key members of the  
Minneapolis City Council t o  discuss 
budgetary matters. Another involved 
the  h i r ing  of a l iquor s to r e  manager 
by three  members of the  Center City 
Council. I n  both cases, it was 
alleged t h a t  notice of the  meeting 
had not been provided. 

Other than these two cases, however, 
no a r t i c l e s  o r  e d i t o r i a l s  included i n  
our analysis  accused public o f f i c i a l s  
of viola t ing the  open meelting law by 

meeting informally with fewer than a 
quorum of members of the  same body t o  
discuss public business. And, of the  
very l imited number of al leged 
viola t ions  which have resul ted i n  
lawsuits, none has involved meetings 
involving fewer than a quorum of 
members of a public body. (A more 
complete summary of our analysis of 
newspaper coverage of the open meeting 
issues  may be found i n  t he  Appendix t o  
t h i s  report .  ) 

Some groups ask to redefine "meetiq" as a 
quorum. 
TO address the  concerns which have been 
ra ised over t he  Attorney General's 
def in i t ion  of "meeting," l eg i s l a t i on  
has been proposed t o  l i m i t  coverage of 
the open meeting law t o  gatherings of 
a t  l e a s t  a quorum of members of a 
public body. 

Supporters of the  proposal introduced 
i n  the  1975-76 Legislature included the 
League of Minnesota Ci t ies ,  Minnesota 
School Boards Association and Common 
Cause. That proposal was not re int ro-  
duced i n  1977. A d i f f e r en t  proposal 
authored by Independent-Republican 
l eg i s l a to r s  was offered ear ly  i n  1977 
which would have defined "meeting" 
under the  law a s  a quorum of members of 
the  public body. No hearings on t h a t  
proposal were held i n  1977. 

I Conclusions 

Current definition of "meeting" is s 
reasonable safeguard. 
The current def in i t ion  of "meeting" 
provides a reasonable safeguard against  
the  use of small gatherings of public 
o f f i c i a l s  t o  circumvent the  i n t en t  of 
the  law. We believe the  i n t en t  of the  
law a s  in terpreted is  t o  discourage 
public o f f i c i a l s  from intent ional ly  
meeting i n  subquorum groups to  avoid 
del iberat ing i n  public on important 



issues. The intent of the law is not 
and should not be to unreasonably 
disrupt the lives of public officials. 

We found that, despite the Attorney 
General's opinion, most public officials 
are continuing to meet and talk by phone 
on an individual basis with members of 
the same public body. Yet, we 
were able to identify no convictions or 
even formal charges of violations of 
the open meeting law for participation 
in meetings of less than a quorum of 
members. 

These findings have led us to conclude 
that a change in the definition of 
"meetings" covered by the open meeting 
law is neither needed nor desirable. 
We believe it is proper to have a 
public policy which discourages the 
use of private deliberations to avoid 
public awareness of factors which led 
to a particular decision. Without 
such a policy, public bodies could 
meet privately in groups of fewer 
than a quorum to deliberate on and 
decide major questions which could 
then be dealt with without discussion 
at open meetings of the full body. We 
believe such an opportunity would be 
contrary to the basic intent of the 
open meeting law which is to allow 
the public to know how and why 
important decisions of public bodies 
are made. 

At the same time, it is clear from our 
findings that the prohibition against 
meetings of subquorum groups of public 
officials is being enforced in a 
reasonable manner. We believe it is 
important to have a recourse available 
to discourage the most flagrant use of 
subquorum meetings to violate the 
basic intent of the open meeting law. 
But, we also believe the evidence 
indicates that the Attorney General's 
definition of "meeting" is not resulting 
in unreasonable intrusions in the social 

lives of public officials. 

Attorney general's definition needn't be 
made statutory. 
While we agree with the Attorney 
General's opinion defining "meeting," 
we do not believe it is necessary that 
the opinion be formally incorporated 
into the open meeting law. 

It would be a futile and unnecessary 
task to attempt to list all possible 
definitions of "meeting" for 
different types and sizes of public 
bodies. Any definition other than 
a quorum, which we would not support, 
would almost certainly require 
refinement by the courts or another 
Attorney General's opinion. 

While the existing Attorney General's 
opinion may not, technically, apply 
to all government jurisdictions, it 
has carried considerable weight. The 
fact that critics of the opinion are 
directing their energies toward the 
Legislature, rather than the courts, 
suggests that the opinion and the law 
are regarded as one and the same. 
By not making specific statutoh 
changes in the definition of 
"meeting," the Legislature has given 
the Attorney General's opinion 
even more credibility. As such, 
there does not appear to be anything 
to be gained from adding a more 
specific definition of "meeting" to 
the Minnesota open meeting law. 

Recommendation 

Make no change in "meeting" definition. 
We urge the Minnesota ~egislature to 
make no statutory change in the 
definition of "meetings" covered by 
the Minnesota open meeting law. 



BART TWO: PUBLlC BODIES 
COVERED BY THE OPEN- 

G LAW 

Virtually dl pnblic badks a n  covered. 
The Minnesota open meeting law applies 
to state boards, commissions, and other 
appointed bodies established by 
government. It also applies to governing 
bodies of local governments, school 
districts, metropolitan agencies and 
special districts, and to all committees 
and subcommittees of public bodies 
otherwise covered by the law. The 
exceptions to coverage of the law include: 

The State Legislature, its committees, 
subcommittees, conference committees and 
caucuses. The state constitution now 
requires that all sessions of either 
house must be open to the public "except 
in such cases as in their opinion may 
require secrecy." Rules of both bodies 
require that all meetings of committees, 
subcommittees, and conference committees 
shall be open to the public with 72 hours 
notice provided of meetings "insofar as 
practical." Both political parties in 
both houses have opened their caucus 
meetings as a matter of practice. The 
current requirements for openness do not 
apply to gatherings of fewer than a 
quorum of any legislative body. The re- 
quirements also provide no means by which 
a citizen could seek to ensure their 
enforcement. And, no civil or criminal 
panalties for convictions of violations of 
the openness of requirements are provided. 

Meetings of the Minnesota Board of 
Pardons and Minnesota Corrections Board 
are specifically exempted by the open 
meeting law from its requirements. 

The Board of Regents of the University 
of Minnesota may not be subject to the 
requirements of the open meeting law 

because of the University's traditional 
constitutional immunity from state 
statutes of this nature. The Regents 
have adopted formal policies or by- 
laws applying the requirements of the . 
open meeting law to themselves 
voluntarily. The Regents appear to be 
complying fully with the requirements .. 
of the law. As with the ~egislature, 
however, there would be no means by 
which a member of the public could 
seek to enforce voluntarily established 
policies of the Regents. And, no 
penalties for violations could be 
assessed. 

The law also does not apply to 
private or quasi-public arts or other 
organizations which are not established 
by law or by action of a governmental 
body, even though they may receive 
public funds. It appears that the key 
factor in determining whether a govern- 
ing body is covered by the law is 
whether it was established by govern- 
men t . 

Proposals have been offered to extend 
coverage. 
Proposals have been made by some 
proponents of changes in the open 
meeting law to extend its coverage 
beyond those public bodies who must now 
comply with its provisions. They 
include : 

Proposals have been offered specifically 
to add to the listing of public bodies 
covered by the law, the state 
Legislature, its committees, sub- , 

committees, conference committees and 
caucuses. 

Efforts to bring the University of 
Minnesota Regents under the law have 
focused on two fronts: adding the 
Regents specifically to the law and 
repealing the provision in the Minnesota 
constitution which has been used to 
justify immunity for the University from 
state statutes of this nature. 



Although no l e g i s l a t i o n  has been 
in t rodu ted ,  some persons a l s o  f e e l  
t h a t  p r i v a t e  o rgan iza t ions  r ece iv ing  
p u b l i c  funds should be s p e c i f i c a l l y  
added t o  coverage o f  t h e  open meeting 
law. This  would inc lude  t h e  governing 
boards of arts and c u l t u r a l  i n s t i t u -  
t i o n s  and o rgan iza t i ans ,  p u b l i c  
broadcas t ing  s t a t i o n s  and o t h e r s .  With 
l i m i t e d  except ions ,  we found t h a t  few 
such o rgan iza t ions  have e s t a b l i s h e d  
formal p o l i c i e s  on t h e  openness o f  
t h e i r  meetings. Most t o l d  us  t h a t  
they  would n o t  t u r n  away pLrsons who 
sought admit tance,  t h a t  they do n o t  
r e g u l a r l y  n o t i f y  persons o t h e r  than 
members of t h e i r  governing boards of  
meetings, t h a t  they  would p r e f e r  t o  
r e t a i n  t h e  r i g h t  t o  ask  persons t o  
l eave  meetings a t  which p a r t i c u l a r  
ma t t e r s  were being d iscussed ,  and t h a t  
openness o f  meetings was gene ra l ly  an 
i s s u e  t h a t  had n o t  come up. Among 
those  quas i -publ ic  o rgan iza t ions  which 
have e s t a b l i s h e d  a p o l i c y  on openness 
o f  meetings a r e  t h e  governing boards 
of  Minnesota Pub l i c  Radio, t h e  Guthrie  
Theater  and Minnesota H i s t o r i c a l  
Soc ie ty .  

Exemption for Legislature is not justified. 
We were n o t  a b l e  t o  j u s t i f y  t o  our-  
s e l v e s  an except ion t o  t h e  genera l  
s t a t e  po l i cy  on openness of  meetings 
f o r  t h e  p u b l i c  body which i n i t i a l l y  
e s t a b l i s h e d  t h a t  po l i cy .  

We a r e  very conscious o f  t h e  consider-  
a b l e  s t r i d e s  which have been made i n  
r e c e n t  years  t o  open t h e  ope ra t ions  of  
t h e  Minnesota Leg i s l a tu re  t o  p u b l i c  
s c r u t i n y  and p a r t i c i p a t i o n .  We have 
no reason t o  b e l i e v e  t h a t  t h e  p r e s e n t  
Leg i s l a tu re  w i l l  no t  cont inue  i t s  
p o l i c y ,  e s t a b l i s h e d  through r u l e s  and 
p r a c t i c e ,  of opening a l l  meetings of  
committees, conference committees, 
subcommittees and caucuses t o  
a t tendance  by t h e  publ ic .  

We would p r e f e r ,  however, t o  have 
l e g i s h t i v e  openness guaranteed by 
law r a t h e r  than  by r u l e s .  Rules can 
be changed a t  any t ime,  by e i t h e r  
House a c t i n g  independent ly,  and without  
t h e  approval  of  t h e  governor. Rules 
a r e  i n  f a c t ,  changed r o u t i n e l y  a t  t h e  
beginning of  each l e g i s l a t i v e  se s s ion .  
Perhaps even more important ,  t h e r e  is 
no recourse  f o r  a member o f  t h e  p u b l i c  
t o  use i n  a t tempt ing  t o  ensure enforce-  
ment o f  r u l e s .  And, t h e r e  is  no pena l ty  
provided f o r  v i o l a t i o n s .  

We recognize t h a t ,  c o n s t i t u t i o n a l l y ,  
it is ques t ionable  t h a t  one Leg i s l a tu re  
can bind t h e  procedures  of  t h e  next .  
Concerns have a l s o  been expressed 
t h a t  t h e  " sepa ra t ion  of powers" concept 
may no t  a l low t h e  Leg i s l a tu re  t o  
s u b j e c t  i t s e l f  t o  a de te rmina t ion  by 
t h e  c o u r t s  a s  t o  t h e  adequacy of i t s  
i n t e r n a l  procedures .  

I n  dea l ing  with t h e s e  concerns,  we 
be l i eve  t h a t  it may be p o s s i b l e  t o  
have a gene ra l  s t a t u t o r y  p o l i c y  of  
open meetings which a p p l i e s  t o  
t h e  Leg i s l a tu re  b u t  which could be 
a l t e r e d  by adoption of  r u l e s .  The 
open meeting law would then  apply t o  
t h e  Leg i s l a tu re  bu t  each l e g i s l a t i v e  
se s s ion  could e s t a b l i s h  r u l e s  which 
would ove r r ide  p a r t i c u l a r  a s p e c t s  of  
t h e  law. I f  t h i s  approach s t i l l  
does no t  meet t h e  t e s t  o f  c o n s t i t u t i o n -  
a l i t y ,  it may be t h a t  a c o n s t i t u t i o n a l  
amendment would be r equ i r ed  t o  apply 
t h e  requirements o f  t h e  open meeting 
law t o  t h e  Leg i s l a tu re .  

Exemption for University is not 
justified. 
We recognize t h a t  t h e  u n i v e r s i t y  of  
Minnesota Board of  Regents has  
v o l u n t a r i l y  adopted by-laws a f f i rming  
i ts  i n t e n t i o n  t o  comply with t h e  
requirements of  t h e  open meeting law, 
inc luding  t h e  c o n t r o v e r s i a l  Attorney 
Genera l ' s  opinion de f in ing  "meeting." 
We were presented  wi th  no evidence t o  
suggest  t h a t  t h e  Regents a r e  no t  



complying fully with their open 
meeting by-laws. 

As with the Legislature, however, we 
were not able to justify an exception to 
statutory open meeting requirements for 
the University Regents. We do not 
believe that the Regents are fundamen- 
tally different from governing bodies 
of other post-secondary education 
systems in the state which are subject 
to the law. 

Our primary motivation behind 
preferring a statutory guarantee of 
openness, however, rests with the 
means of enforcing those policies. 
A legal recourse is available to 
citizens under the state open 
meeting law to bring suit against 
alleged violators. NO such 
recourse is available presently for 
alleged violations of the university 
~egents' by-laws. 

Again, applying the open meeting law to 
the University Regents involves serious 
constitutional issues. If it is not 
constitutional to specifically add the 
Regents to the open' meeting law, it 
may be that a constitutional amendment 
would be necessary. 

Quasi-public badks sb- be open, bnt abt . 
by statute. 
We strongly believe that quasi-public 
organizations receiving significant 
amounts of public funding should take 
steps to open their operations to the 
broadest possible public scrutiny and 
participation. 

We believe it is important to 
recognize the privileged status such 
organizations hold in society. In 
addition to their receipt of public 
funds, non-profit organizations are 
exempt from federal, state and local 

taxation. Many are eligible to 
receive tax deductible contributions. 
And, most are established to provide 
services or operate facilities in the 
public interest. 

As a matter of general principle, 
however, we do not believe that the 
requirements of the Minnesota open 
meeting law should be extended to 
private or quasi-public organizations. 
We believe that accountability for the 
expenditure of public funds should be 
maintained through the governmental 
agency which administers those funds. 
We believe it is essential to minimize 
the level of governmental interference 
in the governance of private organiza- 
tions. We would not like to see 
government telling the governing 
boards of private organizations when 
and under what conditions they could 
conduct business. 

Rec- 

Add Legislature and Udvemity to 
law. 
We urge the Minnesota Legislature to 
amend the state open meeting law to 
specifically add itself and the govern- 
ing board of the University of Minnesota 
to those public bodies covered by the 
law. 

Establish voluntary openness policies in 
private organizations. 
We urge the governing boards of quasi- 
public organizations receiving 
significant amounts of public funding 
to adopt specific policies guaranteeing 
the openness of their meetings to 
attendance by the public and providing 
for timely and adequate notice and 
records of those meetings. 



- - 

PART EXCEPTIONS 
TO THE OPEN MEETI[NG 
LAW 

Law now covers meetings on virtually all 
subjects. 
The Minnesota open meeting law now 
applies to virtually all meetings of 
members of the same public body. The 
only exceptions allowed by the law, by 
State Supreme Court decisions or by 
opinions of the State Attorney 
General, are : 

The law specifically exempts from 
requirements of the law "any state 
agency, board or commissioner when 
exercising quasi-judicial functions 
involving disciplinary proceedings." 
According to our testimony, this 
provision was added in 1973 at the 
request of the State Medical 
Practices Board. We are uncertain 
as to the extent that the exception 
has actually been used. 

A State Supreme Court decision has 
exempted from requirements of the law 
"strictly social get-togethers" where 
public business is not being discussed. 

A 1976 State Supreme Court decision 
exempted from requirements of the law 
meetings between a public body and its 
attorney to discuss threatened or 
pending litigation. The exemption would 
not apply to normal consultation 
between a public body and its attorney 
on matters other than litigation. The 
court did not establish procedural 
requirements which public bodies must 
follow in using the exception. 

An Attorney General's opinion has 
exempted from requirements of the law 
training sessions of local elected 
officials where public business is not 

being discussed by members of the same 
public body with each other. 

The law specifically exempts .from 
its requirements exceptions which 
are allowed by other statutes. These 
would include : 

. Collective bargaining negotiation 
sessions which have been closed 
by the State Director of Mediation 
Services. 

. Teacher termination and student 
expulsion hearings unless they are 
requested to be open by the teacher 
or student involved. 

Specific exceptions have been proposed. 
Proponents of changes in the open 
meeting law have urged that additional 
specific exceptions to the require- 
ments of the law be added for 

1 discussions of particular issues. The 
proposed exceptions have included: 

Collective bargaining strategy 
sessions. 

Collective bargaining negotiating 
sessions. 

Land acquisition strategy sessions. 

Discussions of the character or 
physical or mental health of a single 
individual unless that person requests 
that the discussion be open. 

Discussions or evaluations of the 
job performance or conduct of an 
employee. 

Discussions involving the initial 
screening of job candidates. 

"Safegtlard" procedures also have been 
proposed. 

I Some public interest organizations and 



other proponents of changes i n  the law 
have a l so  urged the establishment of 
"safeguard" procedures covering the  use 
of exis t ing o r  proposed exceptions to 
the requirements of t he  open meeting 
law. 

The in ten t  of such procedures would be 
t o  discourage issues  other than those 
spec i f ica l ly  allowed from being 
discussed a t  legal ly  held closed 
meetings. The current law, opinions 
and court decisions which allow 
exceptions do not make any require- 
ments about how those exceptions may be 
used. 

"Safeguard" proposals include a require- 
ment t h a t  the  decision t o  use an 
exception be made by a recorded vote 
taken in an open meeting, t h a t  notice 
of the closed meeting be required, and 
that some record be kept of the  
meeting (tape, t ranscr ip t ,  o r  detai led 
minutes) which could be examined by a 
judge i f  charges were made t h a t  topics 
other than the lega l  exception were 
discussed a t  a closed meeting. 

Most alleged violations cover other subjects. 
While there  a r e  f a i r l y  frequent charges 
i n  the  press  t ha t  violat ions  of the  
open meeting law have taken place,  
most alleged violat ions  appear t o  be 
fo r  discussions of issues  other than 
those fo r  which exceptions t o  the  law 
a re  being proposed. 

Par t  of our informal analysis  of 
newspaper coverage of the  open meeting 
issue from 1974-77 looked a t  the types 
of violat ions  of the  open meeting law 
which w e r e  being charged. 

In  about 84 percent of  the  forty-five 
alleged violat ions  of the open meeting 
law reported. in  the  a r t i c l e s ,  i ssues  
were being discussed f o r  which exceptions 
t o  the  law are  not being proposed. In  
some cases,  the  issues  were of po ten t ia l  
embarrassment t o  the  o f f i c i a l s ,  such 

a s  having t o  borrow money t o  finance a 
budget de f i c i t .  Others involved 
controversial  loca l  issues such a s  
awarding a contract ,  f i l l i n g  a c i t y  
council vacancy, reviewing l iquor 
l icense applications,  o r  considering 
a downtown development issue. 

Many of the alleged violations a l so  
involved the adequacy of notice, 
par t icu la r ly  f o r  special  meetings. Some 
involved 'br ief ing sessions' which 
were s t i l l  being held before regular 
meetings. One League of Women Voters 
chapter complained t h a t  whenever c i t y  
council members wanted t o  discuss a 
par t icu la r ly  sensi t ive  issue,  they would 
a l l  'huddle' around a member o r  t h e  c i t y  
manager, away from t h e i r  microphone 
and out  of earshot of the  audience. 
Another c i t y  council was charged 
with having reconvened i ts meeting 
t o  conduct business a f t e r  one meeting 
had been adjourned and the  press and 
public had gone home. S t i l l  another 
was accused of using references t o  
wri t ten correspondence from the  c i t y  
attorney t o  avoid public mention of 
ce r t a in  matters. 

A few of t he  alleged violat ions  
involved ignorance of the  law, o r  
ignorance t h a t  the  law applied t o  
committees o r  special  task forces. Only 
seven involved meetings devoted 
exclusively t o  specif ic  exceptions being 
proposed. Four of these involved the 
attorney-client pr ivi lege exception 
which has now been allowed by a 
decision of the  Minnesota Supreme Court. 
The other three involved col lect ive 
bargaining strategy. 

Conclusions 

Bargaining strategy sessions merit exception. 
W e  r ea l i ze  t h a t  fac tua l  evidence i s  not 
available t o  document the  e f fec t s  of 
the open meeting law on the  cost  of wage 
settlements made through col lect ive 



bargaining. As a result, we do not 
believe that holding down wage 
settlement costs can or should be 
used to justify an exception to the 
open meeting law for collective 
bargaining strategy sessions. 

We do believe, however, that the 
nature of the collective bargaining 
process and the requirements of the 
open meeting law are fundamentally 
inconsistent. Without some carefully 
limited opportunity to discuss 
collective bargaining strategy in 
private, we are in 'danger of losing 
the important interaction and 
deliberation of members of public 
bodies on salary levels, benefits 
and other important conditions of 
employment which are set through the 
collective bargaining process. 

Our testimony was that many public 
bodies are simply not discussing 
and deciding upon their collective 
bargaining positions in public 
meetings. Instead, they appear to be 
meeting on a one-on-one basis with their 
hired negotiators who must then 
develop collective bargaining positions 
without the benefit of deliberation 
among the members of the public body. 
For smaller bodies which do not have 
a paid negotiator, the problems are 
even more severe. 

We have very serious concerns about the 
declining participation of elected 
public officials in collective bargain- 
ing which appears to be taking place. 
In most governmental jurisdictions, the 
largest share of tax revenues is 
spent on salaries of public employees. 
Increasingly important, too, are the 
fringe benefits and other conditions of 
employment which are established through 
the collective bargaining process. 

We believe it is unrealistic and 
unfair to expect that public bodies will 
discuss and develop positions to take 
into collective bargaining sessions in 
meetings at which public employee union 

representatives may be present. The 
apparent side-effect of open meeting 
requicements in this case--lessened 
involvement by public officials in 
setting wages, benefits and 
conditions of employment for public 
employees--is undesirable and should 
be avoided. 

A major reason for our conclusion was 
also our ability to distinguish 
deliberations on collective bargaining 
strategy from all other deliberations 
of government. In collective 
bargaining, an accommodation must be 
reached, a j o i n t  d e c i s i o n  i n v o l v i n g  
t w o  p a r t i e s  must be made. 

To address concerns about other business 
being discussed at closed collective 
bargaining strategy sessions, we 
believe adequate safeguard procedures 
can be developed. Such procedures 
should require that a decision to 
hold a closed meeting to discuss 
collective bargaining strategy be 
made at an open meeting by a recorded 
vote of some extraordinary majority of 
the membership of the public body. 
Adequate and timely notice of the meet- 
ing should be required stating clearly 
the purpose of the meeting and the fact 
that it will be closed. A tape 
recording, transcript or detailed 
minutes of the meeting should be kept 
and made subject to judicial review 
if it is believed other matters were 
discussed. It should be clear that 
discussion of any matters other than 
collective bargaining strategy at 
such a closed meeting would constitute 
a violation of the open meeting law. 

Negotiating sessions should be distinguished 
from strategy sessions. 
We believe it is important to 
distinguish the development of 
collective bargaining strategy from 
the collective bargaining negotia- 
tion sessions themselves. We do 
not believe that a specific exception 



t o  t he  open meeting law can be j u s t i f i e d  
f o r  negotiat ing sessions.  

The major argument made fo r  allowing 
closed meetings f o r  co l l e c t i ve  bargain- 
ing negotiat ion sess ions  is t ha t ,  in .  
open meetings, time is wasted while 
negot ia tors  a r e  "playing t o  t he  
ga l l e r i es . "  It is a l s o  argued t h a t  
negot ia tors  on both s ides  a r e  unable 
t o  r e t r e a t  from previously es tabl ished 
positions--in order  t o  achieve 
compromises--when t h e i r  const i tuencies  
a r e  represented i n  t h e  audience. 

While a s p e c i f i c  exception t o  t h e  open 
meeting law f o r  co l l e c t i ve  bargaining 
negot ia t ion sess ions  might make it 
e a s i e r  f o r  negot ia tors  t o  "save face," 
we  do not  believe t he  problem being 
addressed is  severe enough t o  m e r i t  
changing t h e  law. 

W e  found t h a t  an increasing amount of 
negotiat ing f o r  pub l ic  bodies is 
being done by h i red  s t a f f ,  a t torneys  o r  
consultants. Meetings involving such 
persons a r e  not  subject  t o  t h e  
requirements of t h e  open meeting law. 

I n  t h e  event t h a t  open meetings a r e  
inh ib i t ing  t h e  progress of  a pa r t i cu l a r  
set of negot ia t ions ,  t h e  S t a t e  Bureau 
of  Mediation Services is  a l so  empowered 
t o  c lose  negotiat ions under t h e  
Minnesota Public Employee Labor Relations 
Law. W e  f e e l  more comfortable leaving 
such a determination t o  t he  mediator--to 
c lose  meetings only when necessary--than 
t o  have a general  pol icy  of allowing 
closed negotiat ion sessions.  

Land acqaisition strategy neal not be set in 
private. 
W e  recognize, on one hand, t he  concerns 
t h a t  publ ic  o f f i c i a l s  have about 
discussing poss ible  purchase p r i c e s  f o r  
land while t he  buyers o r  sellers of t h a t  
land a r e  seated i n  t h e  audience. It 
doesn' t  seem f a i r  t h a t  one s i de  can 
l i s t e n  i n  while t h e  o ther  s ide  sets 

upper and lower limits f o r  i ts 
negot ia tor  t o  use. 

I n  many ways, arguments f o r  t h i s  
exception t o  t he  open meeting law a r e  
s imi la r  t o  those made fo r  closed 
co l l e c t i ve  bargaining s t ra tegy  sessions.  
I n  many ways, t he  two proposed 
exceptions a r e  qu i t e  d i f f e r en t ,  however. 
I n  co l l e c t i ve  bargaining, an accommodation 
must be reached. There is  no competition 
between po t en t i a l  suppliers .  It may 
w e l l  be i n  land acquis i t ion,  however, 
t h a t  more than one buyer o r  s e l l e r  is  
avai lable .  The "market place,"  i n  
o ther  words, is  more l i k e l y  t o  have an 
e f f e c t  on t h e  outcome of  negotiat ions 
than one s i de  being ab l e  t o  l i s t e n  i n  
a s  t h e  o ther  s ide  sets a purchase 
p r ice .  

Again, no spec i f i c  evidence was 
brought t o  our a t t en t i on  t o  document 
t he  e f f e c t s  of t h e  open meeting law on 
t h e  p r i c e  of  land being purchased o r  
sold  by publ ic  bodies. Again, we do not 
believe t h a t  t h e  burden of  proof--which 
rests with those proposing changes--has 
been m e t .  

I n  addi t ion t o  our general  concerns 
about discussions s t ray ing  t o  matters  
o ther  than t he  spec i f i c  exceptions, we 
would be pa r t i cu l a r l y  uncomfortable 
about closed discussions about land 
acqu is i t ion  o r  any other  major purchases 
being made by publ ic  bodies. The 
po t en t i a l  f o r  abusing t he  publ ic  
i n t e r e s t  i n  closed negotiat ions is  
considerable, and outweighs any poss ible  
co s t  savings r e su l t i ng  from closed 
land acquis i t ion s t ra tegy  sessions.  

Exception for sensitive personael matters not 
merited. 
The two most o f ten  sought exemptions 
i n  t he  personnel f i e l d  involve 
discussion by publ ic  bodies of the  
job performance of  an individual ,  and 
discussions of a person's  physical  o r  
mental health.  



Generally we believe that discussions 
of this nature do not belong at a 
level which would be covered by the 
requirements of the open meeting law. 
When such discussions involve the 
top administrators of the public body, 

- it may well be that they should be 
held in public. 

In some cases, it may also be that a 
public discussion on a sensitive 
personnel matter is more humane to 
the individual involved than a private 
meeting followed by unsubstantiated 
rumors and false charges. These 
types of matters do tend to get out in 
rumor form and the interests of the 
individuals involved may be best 
served by the story being accurate. 

We believe the increased openness of 
government and of society in general 
is making all of us more sophisticated 
in dealing with sensitive matters such 
as chemical dependency, mental 
illness, marital difficulties, etc. 
While some short-term awkwardness is 
apparent, an adjustment in public 
attitudes about such matters is 
taking place. And public officials 
seem increasingly willing to expose 
themselves to the public as the human 
beings that they are. 

While we have no specific conclusions 
in this regard, it may be that 
corresponding adjustments will also 
have to be made in the ethical 
standards used by journalists in 
reporting such matters. In the 
interim, we are concerned that any 
statutory exemption from the open 
meeting law for discussions of sensitive 
personnel matters could be extended 
considerably beyond what might be 
desirable, Any language proposed is 
likely to include broader categories 
of personnel matters than need to be 
covered. In the absence of more 
specific evidence to the contrary, we 
do not believe such a broad exception 
to the open meeting law can be justified 
at this time. 

Initial job screening for high admiaistrative 
positions merits exception. 
It is often difficult to attain a 
strong list of candidates for a 
vacant administrative position. 
We have heard testimony from persons 
involved in the search for and hiring 
of top administrators, to the effect 
that, in their opinion, some of their 
best candidates refused to apply when 
informed of the open meeting require- 
ment. 

Applicants for public employment who 
are employed by another body are 
frequently not willing to let their 
present employer know that they are 
interested in another job. Public 
employees are no different from 
private employees in this respect. 
Public bodies should have the option to 
keep confidential the i n i t i a l  list 
of applicants for vacant administrative 
positions. However, before the 
selection process has narrowed the 
candidates down to one, the names 
should be made public. This will 
give candidates the chance to explore 
job possibilities without revealing 
their interest to their current 
employers. Job applicants will be 
informed that if their names remain in 
consideration down to the final 
selection, they will be made public. 
If, before such time, applicants are 
still not comfortable in making their 
names public, they may remove their 
names from the list of candidates. 

Safeguards essential for all meetings where 
exceptions are penni tted. 
Current safeguard proposals to close 
a meeting on a recorded vote taken in 
an open meeting, to give notice of a 
closed meeting, and to keep a record 
of a closed meeting are desirable, 
and should become statutory require- 
ments. The major concern is our 
ability to prevent discussion in a 
closed meeting from moving off the 



permitted subject, onto other subjects. 
An adequate system of safeguards must 
be designed, no matter how many 
'excepted subjects' there may be. These 
should apply to all meetings now or 
later permitted to be closed, by the 
law or by the courts. 

Another important safeguard that has 
been suggested is that of a public 
observer at closed meetings. A public 
observer would be someone who is not 
a member, employee, or appointee of 
the public body. The physical presence 
of a public observer would be a strong 
deterrent to discussion of subjects 
not specified in the vote to close 
the meeting. We were unable to 
determine precise procedures for 
selecting a public observer, or for 
the filing of a report by such a 
person, following a meeting. We 
therefore make no specific recommenda- 
tion on implementation of the public 
observer concept. However, we do 
urge the Legislature to develop a 
mechanism providing for a public 
observer at closed meetings and to 
make that statutory, along with the 
other safeguard procedures. 

Provide legal exception for strategy sessions 
on collective bargainiug. 
We urge the Minnesota Legislature to pro- 
vide a statutory exception to the 
requirements of the open meeting law for 
meetings of members of public bodies to 
discuss positions to be taken by their 
representatives in collective bargaining 
negotiations. 

Provide legal exception for initial 
applications for adminstrative positions. 
We urge the Minnesota Legislature to 
provide a statutory exception to the 
requirement of the open meeting law for 

meetings of members of public bodies 
to discuss initial applications for 
administrative positions in government. 
Also excepted would be the names of 
applicants for the positions. However, 
the final list of eligible persons 
would have to be made public. The - 
public bodies would have to specify some 
number of applicants, greater than one, 
to be designated the final list. The 
option would remain with public bodies 
and applicants to make their names 
public at any time during the 
application process, if they so chose. 

Provide safeguard procedures for legal 
exceptions. 
We urge the Minnesota Legislature to 
amend the state open meeting law to 
mandate procedures to be followed by 
public bodies when conducting legally 
closed meetings. Such procedures should, 
require : 

A decision made at an open meeting to 
call a closed meeting voted by at 
least 60 percent of the membership of 
the public body, with the subject matter 
to be discussed at the closed meeting 
identified when the vote is taken. 

Written notice of the meeting stating 
the time and place of the meeting and 
the nature of the subject matter to be 
discussed. Such notices should be filed 
with a designated central office in each 
county. 

A tape recording, transcript or 
detailed minutes of the meeting which 
could be reviewed by a court of law if 
it was suspected that matters other 
than the legally allowed exception had 
been discussed. 

A certificate to be filed with the 
regular minutes of the public body, noting 
the time, place, duration, subject matter, 
and attendance at the closed meeting, 
and certifying that the subject matter 
discussed was limited to that designated 



in the original vote to close the 
meeting . 
That in review proceedings on the 

legality of a closed meeting, the 
burden of proof rest with the public 
body to demonstrate that the subject 
matter discussed was limited to that 
designated in the original vote to 
close the meeting, and in subsequent 

notice of the meeting. 

Deny other proposed exceptions. 

We urge the Minnesota Legislature to 
refrain from authorizing additional 
exceptions to the open meeting law 
for discussions of matters other than 
collective bargaining strategy. 



PART FOUR: NOTICE, 
MINUTES, AND THE 
CONDUCT OF MEETINGS 

No specific notice requirements now in law. 
The Minnesota open meeting law itself 
makes no requirements f o r  no t i ce  of 
meetings. A S t a t e  Supreme Court 
decis ion  has i n t e r p r e t e d  the  law t o  
r equ i re  "adequate and t imely not ice"  t o  
t h e  pub l i c  of t h e  t i m e  and p lace  o f  
a l l  meetings covered by t h e  law. 

Under t h i s  i n t e r p r e t a t i o n ,  s p e c i a l  
not ice  need n o t  be made of  r egu la r ly  
scheduled meetings. Special  n o t i c e  does 
have t o  be made of s p e c i a l  meetings, 
however. The no t i ce  does not  have t o  
be made i n  a newspaper o r  by mail  o r  
phone. I t  may be made by simply post-  
ing  a no t i ce  i n  a pub l i c  p lace  such a s  
a c i t y  h a l l .  An agenda does not  have 
t o  be included a s  p a r t  of  t h e  not ice .  
The requirements f o r  not ice  may be 
dispensed with i n  emergency s i t u a t i o n s .  
I n  determining what c o n s t i t u t e s  such an 
emergency, t h e  c o u r t  s a i d  t h e  governing 
body "should be guided by considera t ions  
of  whether t h e  s i t u a t i o n  c a l l s  f o r  
immediate ac t ion  involving t h e  
p ro tec t ion  of t h e  pub l i c  peace, 
hea l th  o r  safe ty ."  

Procedures used for notice vary greatly. 
The procedures used by pub l i c  bodies 
t o  provide no t i ce  o f  t h e i r  meetings 
vary g r e a t l y .  The minimal 
requirements of  t h e  open meeting law 
seem genera l ly  t o  be complied with,  
although we  found adequacy o f  not ice  
t o  be t h e  most f requent  focus o f  
a l leged v i o l a t i o n s  o f  t h e  law. 

The Gleeson study found t h a t  many 
publ ic  bodies (42.1 percent)  have 
changed t h e  way i n  which they g ive  

no t i ce  because of t h e  open meeting law. 
From testimony made t o  t h e  committee 
and our  survey of s t a t e  and l o c a l  
publ ic  bodies we  found t h a t :  

Most pub l i c  bodies e s t a b l i s h  a set 
meeting schedule a t  t h e  beginning 
of each year  f o r  r egu la r  meetings, 
supplemented by posted no t i ce  of  
s p e c i a l  meetings a t  t h e  o f f i c e  of  t h e  
pub l i c  body. 

A majori ty o f  publ ic  bodies surveyed 
(57.4 percent )  mail no t i ces  t o  anyone 
who asks  t o  be p u t  on t h e  regular  
mail ing list. This percentage is much 
higher f o r  s t a t e  and metropolitan 
bodies than f o r  smaller  cit ies,  school 
boards and counties.  Most l o c a l  
government bodies use select mailing 
lists f o r  no t i ces  which usually include 
t h e  p ress .  

While most pub l i c  bodies surveyed 
mail no t i ces  of  meetings, t h e i r  
regular  d i s t r i b u t i o n  lists a r e  
r e l a t i v e l y  small. Over 90 percent  of 
smaller  c i t i e s ,  64 percent  of  l a r g e r  
cities, and 80 percent  of t h e  
count ies  mail 1 5  o r  fewer no t i ces  of  
each meeting. Metropolitan and 
s t a t e  boards mail  l a r g e r  numbers of  
not ices .  

For those pub l i c  bodies which mail 
no t i ces ,  v i r t u a l l y  a l l  a r e  s e n t  more 
than t h r e e  days i n  advance of  t h e  
meeting. About 45 percent  of  t h e  
pub l i c  bodies surveyed mail no t i ces  
f i v e  o r  more days i n  advance. 

P o l i c i e s  and procedures on no t i ce  of  
meetings a r e  genera l ly  handled admin- 
i s t r a t i v e l y ,  r a t h e r  than by t h e  pub l i c  
body i t s e l f .  Some p u b l i c  bodies have 
es t ab l i shed  s p e c i f i c  p o l i c i e s ,  however. 
For example, t h e  Apple Valley City 
Council has adopted a po l i cy  requi r ing  
posted no t i ces  and agendas a t  c i t y  
h a l l  and two supermarkets i n  t h e  c i t y  
f o r  a l l  r egu la r ,  s p e c i a l  and informal 
meetings. The pol icy  a l s o  provides 
t h a t  t h e  pos t ing  requirements may be 
waived f o r  emergency meetings, s o  long 
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I Agenda items often not included. 
Because of the  large number of public 
meetings being held, choices often 
have t o  be made by reporters  and 
c i t i z ens  about which meetings a re  t o  
be attended. Advance notice of what 
business is  t o  be taken up can be 
c r i t i c a l  i n  making such a decision. 

1 We found t h a t  most public bodies 
send advance agendas t o  a t  l e a s t  
some persons not on the  body. Ju s t  
over 20 percent do not, however. And, 
the  number of persons actual ly  
receiving advance wri t ten agendas 
appears t o  be qu i te  small. A higher 
percentage of l a rge  c i t i e s  (89.7 I percent) , school boards (71.9 percent) 
and county boards (80.0 percent) send 
advance agendas t o  the  press  than do 
metropolitan boards (25.0 percent) 
and s t a t e  boards (37.1 percent) .  

Only about one four th  of the  public 
bodies we surveyed have t h e i r  
agendas published by a newspaper i n  
advance of meetings. This percentage 
was highest f o r  c i t i e s  and schools 
(about one-third) and lowest f o r  
metro and s t a t e  boards (0  percent 
and 9.7 percent respectively) . 

Statutory requirements for minutes are 
limited. 
The open meeting law makes no require- 
ments f o r  minutes o r  other writ ten records 
of meetings of public bodies except t h a t :  

Votes of members must be recorded 
i n  a journal which must be available 
t o  t he  public. 

The vote of each member must be 
recorded on appropriations. 

Minutes vary in depth and quality. 
Although our survey of public bodies 
found t h a t  a l l  keep minutes, we found 
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t h a t  they vary considerably i n  depth and 
qual i ty .  We found, f o r  example, t h a t  
metropolitan and s t a t e  boards and large 
c i t y  councils keep the  most de ta i led  
minutes. By f a r  t he  l e a s t  de ta i led  
minutes were submitted by school and 
county boards, although there  were some 
notable exceptions. 

About one-fourth of a l l  boards which we 
surveyed submitted minutes which con- 
tained only those motions which were 
made and adopted. This percentage was 
84.0 f o r  school boards and 60 percent 
f o r  county boards. On the  other hand, 
35.7 percent of large c i t i e s  and 57.1 
percent of metropolitan boards 
submitted minutes which contained 
considerable d e t a i l  re f lec t ing  the  
substantive content of presentations 
made, questions asked, comments 
offered,  e t c .  Several of these minutes 
began t o  approximate the  depth of 
verbatim t ranscr ip t s .  

Our survey found t h a t  almost two-thirds 
of the  public bodies surveyed record a l l  
r o l l  c a l l  votes by name. This var ies  
g rea t ly  by type of board, however, with 
c i t i e s  and county boards much more 
l i ke ly  t o  record a l l  votes than 
metropolitan, s t a t e  o r  school boards. 
Sixty percent of t he  minutes submitted 
by area school boards, f o r  example, 
contained no recording of r o l l  c a l l  
votes. 

While the  s i z e  and competence of s t a f f s  
a r e  probably responsible fo r  some of 
these differences,  it is  d i f f i c u l t  t o  
ignore the  c lose  correla t ion between 
these findings and our findings on t he  
frequency with which minutes of public 
bodies a r e  published i n  a newspaper. 
Both county boards and school boards a r e  
required by s t a t e  law t o  publish t h e i r  
minutes i n  t h e i r  o f f i c i a l  newspaper. 
Vir tual ly  a l l  do, while fewer than a 
t h i r d  of t he  c i t i e s  w e  surveyed and no 
metropolitan o r  s t a t e  boards have t h e i r  
minutes published. 

I n  addit ion t o  minutes, we found t h a t  
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about 42.5 percent of public bodies 
surveyed a r e  now keeping a tape 
recording of each of t h e i r  meetings. 
Tape recordings a r e  kept by fewer 
school boards (31.3 percent) than t h i s  
overal l  f igure ,  and by more s t a t e  
(51.4 percent) and metropolitan boards 
(62.5 percent) .  Only 2.2 percent of a l l  
public bodies surveyed keep a complete 
t ranscr ip t  of a l l  meetings. 

About half  the  public bodies surveyed 
send minutes t o  the  press.  Half a l so  
send minutes t o  anyone who requests to be 
placed on the  mailing list. There was 
no indication from the  survey of how many 
copies of each s e t  of minutes a re  
actual ly  mailed, however. Over half  the  
public bodies d i s t r i bu t e  t h e i r  minutes 
within a week o r  two of the  meeting. 

Conduct of meetings also contributes to 
openness. 
Beyond notice and minutes, we iden t i f i ed  
a number of fac tors  contributing t o  the  
openness of public meetings which a r e  not 
covered by the  Minnesota open meeting 
law. They deal  par t i cu la r ly  with how 
meetings a r e  conducted. 

We found t h a t  meetings of public bodies 
tend t o  divide i n t o  two broad categories: 
a )  those conducted primarily f o r  the  
convenience of the  m e m b e r s  of t he  public 
body; and b) those conducted with 
consideration given f o r  m e m b e r s  of the  
public who a r e  i n  attendance. 

Among the  fac tors  which dis t inguish 
these two types of public meetings are:  

General atmosphere. Is the  public 
made t o  f e e l  welcome? Are sea t s  
arranged so t h a t  a l l  can see? Are 
members of the  public body ident i f ied? 

We found t h a t  some public bodies 
including the  Edina City Council and 
~ i n n e a p o l i s  School Board, have made 
special  e f f o r t s  t o  introduce the  
audience t o  the  public body and i ts  



e s  through a writ ten hand- 
out. 

~ b i l i $ ~  t o  follow what's happening. 
~ e f o u n 4  t h a t  v i r t ua l l y  a l l  public 
bodies 98.5 percent of those responding 
t o  our urvey) make agendas avai lable  
t o  pers ns who attend meetings. We 
found. t a t  the d e t a i l  and usefulness 
of th.e 1 gendas vary considerably, 
however Some provide only the most 
abbrevi ted l i s t i n g  of categories of 
items b 1 ing considered. Others include 
a l l  bac ground materials  which a r e  
being u ed and discussed by the  
pub1i.c i dy. Our survey found t h a t  
about. o e-third of the  public 
bodies esponding send background 
materia s t o  the  press  i n  advance of 
meeting . They were almost a l l  loca l  
governm n t  bodies. Very few public 
bodies i end background materials  i n  

t o  persons other than the  
members of t h a t  body. 

Our s,u ey found t h a t  about half 
of a l l  ublic bodies make background 
materia s avai lable  t o  persons 1 
attenldi g the  meeting u n t i l  a 
reasona l e  supply runs out.  About 
21 perc n t  sa id  they make one copy E 

Forty-one percent 
t h a t  they make 

materials  t o  the  

t h a t  some public bodies make 
e use of overhead projectors ,  
nd char t s ,  and have good 
e systems. Others have been 
i t h  attempting t o  del iberate  
i n  the  middle of public 

'huddling' out  of earshot 
r r i ng  extensively 
not avai lable  

n not be seen by the public,  
a l l y  conducting the meetings 
embers of the  public 

The thing and location of meetings. 
~ e G s e  1 of t h e i r  employment and other 

commitments, many c i t i zens  can not 
at tend daytime meetings. I n  
recognition of t h i s  f ac t ,  we found 
t h a t  v i r t ua l l y  a l l  c i t y  and school 
board meetings i n  the  Twin C i t i e s  
metropolitan area a r e  held during 
the  evening. (Minneapolis and 
S t .  Paul City Councils a r e  a notable 
exception.) Our survey a l so  found 
t h a t  a l l  county boards and nearly 
a l l  metropolitan and s t a t e  boards 
meet during the day, however. 

We found t h a t  most c i t y ,  county and 
metropolitan boards almost always 
meet i n  t h e i r  normal location. 
School and s t a t e  boards tend t o  
move t h e i r  meetings around, however. 
While t h i s  policy might make the  
meetings more accessible t o  c i t i zens ,  
it a l so  increases the  importance 
of wri t ten and widely d i s t r ibu ted  
notice of those meetings. 

Another factor  i n  determining the 
level  of par t i c ipa t ion  by c i t i z ens  
i n  public meetings is  t h e i r  length 
and frequency. Our survey found 
t h a t  most public bodies (57.1 percent) 
meet twice a month. Most s t a t e  
boards meet monthly o r  even l e s s  
frequently, however. A t h i rd  of 
the  councils i n  l a rger  c i t i e s  meet 
weekly. 

We found t h a t  two-thirds of the  
public bodies surveyed meet fo r  more 
than three  hours a t  a time. Only 
6.8 percent of the public bodies 
surveyed usually meet f o r  two hours 
o r  l ess .  Almost 90 percent of the 
small c i t i e s  and nearly three-fourths 
of the school boards meet f o r  more 
than three  hours a t  a time. Shorter 
meetings a r e  held by county and 
metropolitan boards. 

Abili ty t o  par t i c ipa te .  Most 
(88.5 percent) of the  public bodies 
i n  our survey reported- t ha t  they allow 
v i s i t o r s  t o  speak and ask questions 
anytime they a r e  recognized by the  
chair .  Ten percent sa id  they r e s t r i c t  



access t o  a ce r ta in  portion of the  
meeting. Two public bodies sa id  
they allow persons t o  speak only a t  
public hearings. 

Proposals would specify requirements for 
notice and minutes. 
Proposals have been made t o  add t o  
t he  open meeting law spec i f ic  require- 
ments fo r  providing notice and keeping 
minutes. 

Common Cause, i n  par t i cu la r ,  has 
proposed t h a t  the  open meeting law 
be amended t o  require public bodies 
t o  : 

Keep minutes which include the  date,  
time and place of the  meeting; 
attendance; the  substance of a l l  
matters proposed, discussed o r  
decided; a record, by individual 
member, of any votes taken; and any 
other information t h a t  members 
request be included. The proposal 
mandates t h a t  the  minutes of a l l  
public bodies s h a l l  be public 
records and s h a l l  be avai lable  
within a reasonable time a f t e r  the  
meeting. 

Provide wri t ten notice of the  
date,  time and place of a l l  regular 
meetings a t  the  beginning of each 
year. 

Provide supplemental wri t ten 
notice of a l l  regular,  spec ia l  o r  
rescheduled meetings a t  l e a s t  72 
hours i n  advance. This notice would 
have t o  include t he  agenda, time, 
date  and place of t he  meeting. 

The proposal requires t h a t  t h i s  
wri t ten notice be posted a t  the  
public body's o f f ice ,  a t  the  
meeting location,  and a t  l e a s t  
three  other  prominent places within 

the  governmental jur isdic t ion.  
Under the  Common Cause proposal, 
t h i s  notice would a l so  have t o  be 
mailed to  a l l  persons who request it. 

One proposal a l so  includes d r a f t  
language f o r  providing notice f o r  
emergency meetings. The d r a f t  
language requires a t  l e a s t  two hours 
advance notice t o  the  media and a 
report  on what took place a t  the  
emergency meeting a t  the  next regular 
meeting of the  public body. A t  t h a t  
next regular meeting, the  public 
body would a l s o  have t o  adopt, by a 
two-thirds vote, a resolution waiving 
notice of the  emergency meeting. 

Conclusions 

Current notice requirements are inadequate. 
Adequate and timely notice is essen t ia l  
t o  the  openness of public meetings. 
Most charges of viola t ions  of the  open 
meeting law are  actual ly  a l legat ions  
t h a t  adequate notice was not provided. 
While the  Gleeson survey found t h a t  
many public bodies have improved t h e i r  
notice procedures because of the  open 
meeting law, a majority have not. 

Our concerns about the  adequacy of 
current  notice procedures divide i n t o  
the  following general categories: 

Too few persons a r e  no t i f i ed  
spec i f ica l ly  of each meeting. We a r e  
par t i cu la r ly  concerned about the 
adequacy of notice f o r  specia l  and 
emergency meetings of public bodies. 
Merely posting notice on a c i t y  h a l l  
bu l l e t i n  board a few hours i n  advance 
of a meeting does not provide adequate 
notice,  Yet t h i s  appears t o  be a l l  
t h a t  i s  required i n  order t o  comply with 
the  S t a t e  Supreme Court decision which 
es tabl ishes  requirements f o r  notice. 



Too ittle attention is paid to the 
conten of meetings in providing advance i notice We found very little evidence 
of pub ication or broad distribution of 
agenda of upcoming meetings. In order 
to diec de whether to attend a meeting, 
a ci.ti en must know what is going to be i 
disc!us$ed. 

I 

The 

some exceptions, provision of 
meetings is not coordinated 

bodies serving the same 

of providing adequate 
Alternatives 

notice 

decision requires no notice at all 

Public odies should conduct meetings by 
conside X 'ng needs of the audience. 

for emTrgency meetings. 

We bel'eve that public meetings should 
be con ucted with consideration given 
to the members of the public in 
attend nce. This means being able to 
see an hear the public body at all 
times; being able to follow the 
discus ion by referring to the same 

mony . 

1 
materials that the public body 
d being able to participate by 
questions and offering testi- 

bodies meeting at 
for persons 

More complete written records are needed. 
Minutes of public bodies should be 
of sufficient detail to adequately 
inform persons who were not in 
attendance what actions were taken 
at the meeting and what deliberations 
took place. We found the minutes 
of many public bodies inadequate in 
this respect by providing only the 
most cursory reporting of formal 
motions which were adopted. 

We are concerned that one requirement 
applying to some public bodies-- 
publication of minutes in an official 
newspaper--may be having the effect 
of reducing the detail provided in 
the minutes in order to reduce 
publication costs. 

We also believe that all votes 
recorded in minutes should reflect 
the names and positions taken by 
members of the body. Many important 
matters voted on by public bodies 
do not involve the appropriation of 
funds. Yet only appropriations votes 
need be recorded individually under 
the current law. 

A requirement for roll call votes 
need not preclude a notation in 
the minutes that a particular vote 
was unanimous, so long as it is 
clear from the minutes who was 
present at the time of the vote. 

Statutory requirements should not be overly 
detailed. 
We believe the Minnesota open meeting 
law should contain statutory require- 
ments for notice, minutes and the 
conduct of public meetings. Consistent 
with the general spirit of the law, 
we do not believe those requirements 
should be overly detailed. 

The Minnesota open meeting law 
applies to literally thousands of 
public bodies. Each is different. 



Some meet weekly or even daily. 
Others meet very infrequently. Some 
are local and serve communities in 
which media and informal communication 
is very good. Others have statewide 
or regional jurisdiction and get 
little attention from the media and 
public. Some are staffed and some 
are not. Some have large public 
information budgets, while others have 
no budgets at all. 

It seems essential, therefore, that 
the state open meeting law recognize 
this diversity by not attempting to 
specify requirements for notice, 
minutes or the conduct of meetings in 
the law. Any attempt to set uniform 
requirements for all public bodies 
in the state is not likely to 
mandate.procedures which would 
guarantee openness for many of those 
bodies. 

Rather, we believe the intent of 
specific requirements for openness 
would be better served by requiring 
each public body covered by the law to 
adopt a specific written policy on 
notice, minutes and the conduct of 
meetings. Consideration and adoption 
of this policy would no doubt 
stimulate a very healthy debate within 
each public body and its constituency 
about what constitutes adequate open 
meeting procedures for that particular 
body. Such a policy could also be 
used by the public, the media and 
perhaps even by the courts, in 
determining whether alleged violations 
of the open meeting law had occurred. 

Recommendations 

Require adoption of open meeting policies 
covering notice, minutes and conduct of 
meetings. 
We urge the Minnesota Legislature to 
amend the state open meeting law to 
specifically require: 

Adequate and timely notice of meetings 
of public bodies covered by the law. 

Written minutes of meetings of public 
bodies which would include roll call 
votes on all matters voted on in which 
a divided vote occurred. 

Adoption by each public body of a 
written "open meeting policy" setting 
forth procedures for notice, minutes and 
the conduct of meetings. The policy 
would be required to include notice 
procedures for regular, special and 
emergency meetings. We urge that the 
law require that this policy be formally 
adopted by the public body following a 
public hearing, and that it be filed 
in a central place which is easily 
accessible to citizens of the 
particular public body's jurisdiction. 

We urge state and local public bodies to 
include in the "open meeting policies" 
specific procedures on provision of 
notice, minutes and conduct of meetings 
which provide, at a minimum: 

Notices and Agendas. 

. An advance agenda listing at least 
the major items to be considered. 

. Posting of notices and agendas in 
several conspicuous locations within 
the jurisdiction. 

. Seeking the cooperation of local 
newspapers, radio and television 
stations in the regular announcements 
of the time, date, place and agenda 
of public meetings. 

. Mailed notices and agendas to all 
persons who request to be notified. 

. Cooperation with public bodies 
serving the same jurisdiction in 
the distribution of notices and 
agendas. 

We also urge public bodies to include 
provision in their notice procedures 



rgency meetings. These pro- 
should include, at a minimum: 

. No ification of the local 
ne s media of all emergency 
me f tings by phone or messenger. 

special meeting of the 

a part of the 

~onddct of Meetings. 

ide a handout to all persons 
nding which identifies the 
ers of the public body, its 
cipal staff members present, 

a brief explanation 
followed by the 

. Pro ide all persons in attendance 
a d 1 tailed meeting agenda. 

ide all persons in attendance 
all written 

being used and referred 
the meeting of the public 

- Ens re that all persons present 
can see and hear all members of 
the 1 public body at all times. 

he greatest extent possible 
dule all meetings in the evening. 

. To the greatest extent possible, 
schedule meetings such that they end 
within a reasonable period of 
time and by a reasonable hour of 
the day. 

. Provide at least one regular 
opportunity during all meetings 
for citizens to comment on or ask 
questions of the public body or 
its staff. 

Minutes and Records. 

. Provide for a tape recording of 
each meeting which would be retained 
at least until minutes of that 
meeting had been prepared and 
approved. 

. Maintain minutes of all meetings 
which include the date, time and 
place of the meeting; attendance; 
and the substance of all matters 
proposed, discussed or decided. 

. Distribute minutes to all persons 
requesting placement on the regular 
mailing list. 

We also urge the Minnesota Legislature 
to re-examine the statutory requirement 
that some public bodies publish minutes 
of meetings in their official newspaper. 
The Legislature should determine the 
effect of this requirement both on 
public awareness of actions taken by 
public bodies and on the detail of 
minutes kept by public bodies covered 
by this requirement. 



PART FXVE: M a O N S  
FOR VIOLATIONS? 

Findings 

Law provides civil penalda. 
The Minnesota open meeting law provides 
penalties through c iv i l  proceedings 
for violations of the law. Anyone may 
bring c iv i l  action in court against a 
member of a public body charging that  
person with participating in  an 
illegally held meeting. 

If found guilty, the public off ic ia l  
may be fined up to  $100. 

Upon a- thi rd  conviction for unrelated 
violations of the law while serving on 
the same public body, the position held 
by that  off ic ia l  is  declared vacant and 
must be f i l l ed  i n  the normal process 
for f i l l ing  vacancies. The guilty 
party may not serve on that public 
body for the period for which he or 
she was originally elected or appointed. 

~roposal would make actims taken at illegal 
meetings voklabie. 
Common Cause has proposed that it be 
possible for a court to void (or in 
effect repeal) any f inal  action taken 
a t  a meeting which was determined by 
that  court to  have been held i n  viola- 
tion of the open meeting law. A sui t  
t o  void any final  action of a public 
body would have to be initiated within 
90 days of the meeting a t  which the 
action was taken. 

Use of current penalty provision is rare. 
Allegations of violations of the open 
meeting law are quite common. The 
Gleeson survey found that  23.5 percent 
of public bodies surveyed had been 

accused of violating the open meeting 
law. This included alleged violations 
by nearly a third of the ci ty councils 
i n  larger c i t ies .  Our own informal 
analysis of newspaper coverage of the 
open meeting law issue from 1974-77 
identified about forty-five city 
councils or other public bodies which 
were alleged'to have violated the 
open meeting law. The alleged violators 
included public bodies in  large and 
small c i t i es ,  and in  both the metropoli- 
tan and non metropolitan parts of the 
state.  

Despite a l l  the alleged violations, we 
found that actual f i l ing of lawsuits 
charging violations of the open meeting 
law are very rare. Only five of the 
ar t ic les  alleging violations mentioned 
lawsuits against local elected officials.  
One, i n  Paynesville Township, was 
set t led out of court by an admission of 
guilt .  A second a r t i c le  cited a 
lawsuit against six Brooklyn Center 
officials  as t o  the adequacy of notice 
of a meeting. A judge ruled in early 
1977 that  the off ic ia ls  were not 
guilty of violating the law. A third 
su i t  was successful in  securing an 
injunction restraining the Mounds View 
School Board from holding additional 
closed meetings to  discuss collective 
bargaining strategy. A fourth su i t  
f i led earlier th i s  year against the 
Olivia School Board was also settled 
out of court by an admission of guilt .  
md finally, the 1976 su i t  on attorney- 
cl ient  privilege (Minneapolis Star and 
Tribune Company vs. Minneapolis 
Housing and Redevelopment Authority) 
was decided in  favor of the Minneapolis 
HRA . 
Other than the out-of-court settlement i n  
Paynesville Township which resulted in  
contributions to local charities by the 
parties involved, we were able to  
identify no actual convictions of viola- 
tions of the open meeting law, no 
fines levied, and no officials  who have 
been removed from office for violating 
the law. 



of open meeting law is 

A s  note above, the re  has been l i t t l e  
'formal.' enforcement o f  t h e  open P meeting law through lawsui ts ,  f i n e s  
and removal from of f i ce .  Several of  
our resource persons maintained t h a t ;  
for.  e l ec ted  o f f i c i a l s ,  bad p u b l i c i t y  
appears t o  be t h e  primary veh ic le  f o r  
enforcing t h e  law. Our informal 
ana lys i s  of newspaper coverage o f  t h e  
open meeting law i s s u e  from 1974-77 
supported t h a t  contention.  

tens ive  repor t ing  and 
l i z i n g  by Minneapolis newspapers 

f o r  example, t h e  Minneapolis 
Education discontinued i ts 

n a l  p r a c t i c e  o f  holding non- 
b r i e f i n g  sess ions '  i n  advance 
regu la r  meeting. 

1 of t h e  cases of a l leged 
s, w e  observed a progression 

a r t i c l e s  a s  follows: 
nent ly  placed news s t o r y  
rt on t h e  p r i v a t e  meeting o r  
o l a t i o n  o f  t h e  open meeting 
sharply worded e d i t o r i a l  would 

a c t i o n ,  s o m e t i m e s  
g a lawsui t  i f  t h e  v io la t ion  

; C)  a follow-up a r t i c l e  
on a discussion held a t  

ee t ing  of  t h e  publ ic  body. 
rs would admit t h a t  they had 
g a l l y ,  o r  would move t o  change 

t o  comply more f u l l y  wi th  
Several  of  t h e  follow-up 
ntained quotes from c i t y  
ers such a s  "we hope t h a t  

en againw o r  "we d i d n ' t  
i n  v i o l a t i o n  of  t h e  l a w  
e having it brought t o  our 
r "I guess t h a t  w a s  a 
h th ing t o  do. " 

Much of t h i s  informal enforcement i s  
r e s u l t i n g  from a t t e n t i o n  given t h e  
open meeting i s sue  by l o c a l  newspaper 
e d i t o r s  and repor ters .  Some r e s u l t s  
from concerns expressed by League of 
Women Voters chapters  o r  o t h e r  l o c a l  
c i t i e s  organizat ions .  

Conclusion 

Current sanctions are adequate. 
W e  do not  bel ieve  t h a t  add i t iona l  
sanctions a r e  necessary t o  ensure 
compliance with t h e  open meeting law, 
Unfavorable p u b l i c i t y  provides a very 
e f f e c t i v e  d e t e r r e n t  and punishment f o r  
open meeting law v i o l a t o r s  s i n c e  it 
may a f f e c t  t h e i r  chances f o r  re-elect ion.  
The t h r e a t  o f  removal from o f f i c e  is a l s o  
a considerable d e t e r r e n t  to habi tual  
v i o l a t o r s  of  t h e  law. 

I n  p a r t i c u l a r ,  w e  do no t  bel ieve  t h a t  
it would be w i s e  to make it poss ib le  
t o  void ac t ions  taken a t  i l l e g a l l y  
held meetings. Such a measure would 
not  add any g r e a t e r  d e t e r r e n t  o r  
penalty t o  v i o l a t i o n s  of t h e  open meeting 
law. W e  are concerned t h a t  innocent 
par t ies- -e i ther  t h e  general  taxpayers 
o r  persons doing business with 
government--might become vict ims of such 
a pol icy .  

Recommendation 

Make no change in penalty provision. 
W e  urge t h e  Minnesota Legis la ture  t o  
make no change i n  t h e  penalty provision 
of t h e  s t a t e  open meeting law. 



P SIX: OTHER 
WTINC 

TO OPENNESS 

Many aspects of public affairs are not 
covered by the open meeting law. 
While in no way downgrading the 
importance of the open meeting law, it 
seems appropriate to place the law 
somewhat in perspective. We found, 
for example, that much of what happens 
in public affairs happens outside of 
meetings of public bodies covered by 
the open meeting law. For example: 

e Although most important decisions 
of government eventually must pass 
through public bodies and be made at 
meetings which are required to be 
open, the decision may be a foregone 
conclusion by that point. 

e The open meeting law focuses largely 
on the legislative side of government, 
not covering the executive or 
administrative branches, except where 
public bodies exist and decisions must 
be made in meetings. 

The open meeting law does not apply 
to meetings conducted by heads of 
agencies or other staff meetings 
within state or local agencies 
unless those meetings are required 
to be open by statutes governing the 
conduct of public hearings. Yet, 
many state agencies are headed by 
single administrators who make the 
same kinds of decisions as agencies 
headed by multi-member bodies. 

e And, finally, as we have noted above, 
it is extremely difficult to enforce 
the requirement that meetings between 
two persons on the same public body 
conform to the requirements of the 

open meeting law. This is particularly 
true for the significant number of 
phone conversations which occur 
between members of the same public 
body. 

I Most meetings can't be covered or attended. 
We found that, as a practical matter, 
most meetings of public bodies are 
not, and can not be, covered by the news 
media. Many also are not attended by 
members of the public. 

e Based on our survey of state and local 
public bodies in the Twin Cities, we 
estimated that there may be as many as 
19,000 meetings of public bodies held 
each year. This estimate includes 
more than 11,300 meetings of elected 
and appointed municipal bodies in the 
seven county metro area alone. This 
would mean that there are almost 100 
meetings of state and local public 
bodies every day in the seven county 
Twin Cities area, None of our estimates 
included committees and subcommittees 
of public bodies; nor did our survey 
include meetings of the state 
Legislature, or its connnittees, sub- 
committees, conference committees or 
caucuses. 

(, Perhaps not surprising after this 
finding, our survey found that many 
public bodies are infrequently 
covered by the press. Seventy-five 
percent of the metro boards surveyed 
and over two-thirds of the state 
boards surveyed reported that a 
newspaper reporter was at fewer than 
half the meetings. About 43 percent 
of the state boards surveyed said 
a newspaper reporter was never in 
attendance. Only 6.9 percent of the 
public bodies surveyed said their 
meetings were always covered by either 
television or radio. Fifty-eight 
percent of the public bodies said 
their meetings were never covered by 
television and radio. 



a t  public meetings by 

Media p rformance also affects openness. e 

A maj r i t y  of public bodies surveyed 
(57 p rcent)  sa id  t h e i r  meetings 
were sual ly  attended by fewer than 
10 pe 1 sons. Best attendance by the  

Althoug w e  d id  not make an extensive 
study o media performance i n  covering 
public f f a i r s ,  we did f ind t h a t  the  
media p ay an important ro l e  i n  
achievi g openness i n  government. 
Regular attendance by reporters  a t  
public 1 eet ings  has an important 

n the  conduct of public 
nd helps t o  enforce the  open 

publ i  
and 
perce:nt 
attendance 
.perso:?s. 
s t a t e  
No one 
(A more 
survey 

was reported by la rger  c i t i e s  
school boards with about 60 

of each reporting an average 
of between 10 and 100 

About 15 percent of the  
boards surveyed reported t h a t  

ever a t tends  t h e i r  meetings. 
complete analysis of our 

f indings may be found i n  the  

The fac tors  we iden t i f i ed  include : 

appenpix to t h i s  report .)  

Even when 
regular1.y 
we found 
fac tors  
effectiveness 
e f f e c t i r n e s s  
turn,  
persons 
w i l l  be, 

How well the  reporter  understands 
what is  happening a t  the  meeting. 

public meetings a r e  
covered by the  media, however, 

a number of addit ional 
which help determine the  

of t h a t  coverage. The 
of media coverage, i n  

helps determine how well informed 
who do not a t tend the  meeting 

Whether the  reporter  is able  t o  
t r ans l a t e  t h i s  understanding t o  a 
story.  

Whether the  s to ry  ge t s  used by the  
paper o r  radio  o r  TV s ta t ion.  

What kind of placement ( f ront  page, 
s i ze  of s tory,  e t c  . ) ; o r  amount of 
a i r  time the  s tory receives. 

Whether the  public reads o r  views 
and then understands the  story.  

Media role in open meeting controversy 
questioned. 
Beyond i ts ro l e  of helping t o  enforce 
the  open meeting law, we found a strong 
feel ing on the  p a r t  of some of our 
witnesses t h a t  t he  media have had a 
major e f f e c t  on e f f o r t s  t o  change the  
law i n  the  Legislature. 

Several l eg i s l a to r s  t e s t i f i e d  before 
our committee that the  volume and 
nature of coverage of t he  open meeting 
issues have influenced the  outcome of 
l eg i s l a t i ve  del iberat ions  and prevented 
an objective consideration of the  
merits  of proposed changes i n  the  law. 
They argued t h a t  many l eg i s l a to r s  a re  
unwilling t o  submit themselves t o  
c r i t i c i sm from t h e i r  hometown ed i to rs  
on t h i s  issue and, a s  a r e s u l t ,  have 
not wanted the  Legislature t o  give 
serious consideration t o  proposed 
changes i n  the  law. 

Our own informal analysis  of 
newspaper coverage of the  open meeting 
issue found the  press  v i r t ua l l y  
united i n  i ts  e d i t o r i a l  opposition t o  
changes i n  the  law. The i s sue  is 
given substant ia l  coverage on both the  
news and e d i t o r i a l  pages. The 
coverage of the  issue by the  press  
tends t o  become par t icu la r ly  intense 



whenever it is considered by the 
Legislature. 

We found many of the editorials on 
the open meeting issue focused more 
on the motives of those proposing 
changes than on the merits of the 
changes themselves. Many editorial 
writers tend to treat proposed changes 
as self-serving attempts by public 
officials to introduce secrecy or 
closed government. 

The media responds by pointing out 
its responsibility, under the first 
amendment, to comment editorially on 
important issues. Many persons in the 
news media appear to consider their 
role in matters involving 'open 
govement' to be particularly 
imporfant . 
The media also points out the signifi- 
cant role played in the open meeting 
controversy by lobbying organizations 
for local elected officials. Both the 
Minnesota League of Cities and Minnesota 

' School Boards Association have made 
extensive efforts to educate their 
members and legislators on this issue, 
including the circulation of suggested 
resolutions of support for legislation 
proposing changes in the law. 

Conclusions 

More a W o b  is needed oa non-statutory 
aspects of opemess, 
While vigilant enforcement of the 
Minnesota open meeting law is 
important, it must not be the only 
focus of efforts to open government. 
Much more attention should now be 
given to analyzing and improving 
other factors affecting the openness 
and accountability of public bodies. 

Much of the focus of these efforts 

should be on government. We feel our 
recommendation for an "open meeting 
policy," adopted by each public body, 
will help draw needed attention to such 
matters as notice, minutes and the 
conduct of meetings. 

We would not want the focus of efforts 
to increase openness to be only on 
government, however. We strongly 
believe that increased attention needs 
to be directed toward the important 
roles and responsibilities of the media 
and of citizens. 

Better informed and involved citizens are 
essential to openness. 
We were very disappointed to learn of 
the generally low level of attendance 
by citizens at public meetings. While 
building attendance is not necessarily 
a justification for the open meeting 
law, we believe it is a desired outcome 
of increased openness in government. 

While open government requires 
initiatives on the part of government, 
we believe a response to these initia- 
tives from citizens is also necessary. 
Citizens also must be prepared to take 
some initiatives in informing themselves 
of the time, place and subject matter 
of public meetings, and for participating 
in public meetings in a constructive 
manner when opportunities are provided. 

We believe that citizen organizations 
have a particular responsibility for 
facilitating the involvement of their 
members in public meetings and in the 
operations of government in general. 

We also believe our education system has 
an important role to play in informing 
and facilitating the involvement of 
citizens in public affairs. Observing, 
learning about, and participating in 
local and state government should be 
important focuses of this effort. 



of public affairs information 

- .  
~ o s t  c ikizens  a r e  not  i n  continuous 
con tac t  with t h e i r  publ ic  o f f i c i a l s ,  
e i t h e r  hrough attendance a t  pub l i c  
meeting o r  through o the r  forms of 
persona 1 communication. The media 
have be ome t h e  primary means by which 
most of us become informed about what 
happens i n  publ ic  meetings and o the r  
aspects  1 of pub l ic  a f f a i r s  a c t i v i t y .  

t h a t  the  media play an 
i n  t h e  enforcement of 

meeting law and i n  l e g i s l a t i v e  
of  changes i n  the law. 

focused pr imar i ly  

en t ,  we  r e a l i z e  
a r e  o the r  important aspects  

ca t ion  between t h e  publ ic  
ent .  oftentimes,  government 

Such an ana lys i s  i s  c r i t i c a l .  AS such, 
w e  a r e  leased t h a t  a separa te  study 
has bee programmed by the  Ci t i zens  
League n "public a f f a i r s  i n f o r m a t i ~ n . ~  
Hopeful i y o the r  groups i n  t h e  Twin 

w i l l  a l s o  consider 

more e f f e c t i v e l y  

Unfortunately, 
t h i s  
evaluatj-on 
types  o!! 
and t h e  
t o  analyze 
the  media 
system 
communic:ate 
a c t i v i t y .  

Recommendations 

w e  w e r e  not  ab le  i n  
study t o  undertake a thorough 

o f  the  needs f o r  a l l  these  
communication between government 

public. Neither w e r e  w e  ab le  
the  r o l e  o r  performance of 

o r  o ther  aspects  of t h e  broader 
Chrough which w e  monitor and 

about publ ic  a f f a i r s  

Encourage more and better informed citizen 
involvement. 
W e  urge support by publ ic  and p r i v a t e  
funding sources f o r  organizat ions 
which a r e  seeking to educate and 
encourage t h e  involvement of c i t i z e n s  
i n  publ ic  a f f a i r s .  

W e  a l s o  urge secondary and post-  
secondary educational  i n s t i t u t i o n s  i n  
Minnesota t o  make p o l i t i c a l  education 
a higher p r i o r i t y :  (a)  by expanding 
and improving classroom cur r i cu la  on 
state and l o c a l  government; and (b) by 
maximizing s tudent  oppor tuni t ies  to  
observe and p a r t i c i p a t e  i n  publ ic  
a f f a i r s  through f i e l d  t r i p s ,  intern- 
sh ips  and independent study. 

Monitor and evaluate the needs for and 
transmission of public affairs information. 
we urge t h e  Ci t izens  League study. 
committee on pub l ic  a f f a i r s  
information, t h e  news media i t s e l f ,  
and o the r  i n t e r e s t e d  p a r t i e s  t o  
analyze and determine t h e  publ ic  
a f f a i r s  communications needs of  both 
government and t h e  publ ic  i n  the  
Twin C i t i e s  area.  W e  f u r t h e r  urge 
continual  monitoring and evaluation 
of t h e  performance of  t h e  Twin C i t i e s  
communications system i n  t h e  t rans-  
mission o f  pub l i c  a f f a i r s  information. 

I n  such an two-part evaluation,  we  
urge t h a t ,  a t  a minimum, the  following 
quest ions and i s s u e s  be ca re fu l ly  
considered: 

What a r e  t h e  needs of government t o  
communicate with c i t i z e n s ?  W h a t  
needs do c i t i z e n s  have f o r  information 
about t h e  decisions and operat ions of  
government? How w e l l  a r e  those  needs 
cur ren t ly  being met? 
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a What is the role and responsibility of 
the commercial and non conhercia1 media 
in coverage of public affairs? How 
well are the media performing? Do 
the responsibilities of the different 
media (metropolitan daily newspapers, 
suburban and neighborhood papers, 
radio, tv, etc.) differ in the cover- 
age of public affairs? 

What is the role of other parts of the 
cormnunications system in informing 
citizens about publ'ic affairs 
(specialized publications, 
newsletters, public libraries, new 
communications technologies such as 
cable television, etc,)? 

What is the role of government in 
expanding public understanding, 
participation and acceptance of its 
actions and decisions? What, for 

example, is the role and performance 
of the growing public information 
function of government? 

r What is the role of the Minnesota 
Press Council, journalism reviews, 
journalism schools and the press 
itself in monitoring and reporting 
on the performance of the media in 
coverage of public affairs? 

r Are journalistic ethics adequate 
for coverage of sensitive 
personnel and other matters, when 
such matters are discussed in open 
meetings? 

What is the role and performance of 
the media in coverage of issues such 
as the open meeting controversy 
in which the media has a potential 
conflict of interest? 



a state or local body draft and 
meeting policy? 

would go i n t o  such a policy 

experience of these 
organized, 

ne way t o  begin t h i s  process 
f o r  the  organizations of l oca l  

(League of Minnesota Ci t ies ,  
n of Minnesota Counties, 

1 Board Association, 
repare a "model open meeting 
sed on procedures fo r  notice,  
d conduct of meetings which 

by t h e i r  m e m b e r s .  A 
t could be prepared and 
some cen t ra l  contact 

t e  and regional public 
cen t ra l  contact  points  
t a t e  Department of 
and Metropolitan 

Once s ch a resource document has been 
prepar d, individual public bodies 
could i dd, de le te ,  o r  change po l i c i e s  

cedures based on t h e i r  own 
l a r  s i tuat ions .  

We hop members of public bodies would 
ac t ive  y pa r t i c ipa t e  i n  preparation of 
t h e i r  'open meeting policy," and not 
delega e i ts  development en t i r e ly  t o  
s t a f f .  W e  a l so  hope each public body 
would 'nvolve loca l  c i t i z ens  and media 
repres nta t ives  i n  the  preparation and i 

review of t he  policy statement p r io r  
t o  the  required public hearing. And, 
f i na l l y ,  we would encourage loca l  
c i t i z e n  and media groups t o  careful ly  
monitor both the  preparation and 
implementation of each public body's 
"open meeting policy." 

What voluntary openness procedures should 
be adopted by private organizations which 
receive substantial amounts of public 
funding? 
Basically, the standards f o r  openness 
should be those which we expect of 
government. A t  a minimum, we would 
l i k e  t o  see a l l  such bodies adopt a 
statement of policy which: 

Establishes a general pr incipal  
of open meetings, with guidelines 
f o r  the use of closed meetings f o r  
any exceptions. 

Provides wri t ten notice and an 
agenda of a l l  meetings i n  the  
organization's  publication and by 
mail t o  persons who request receipt  
of notices and agendas. 

Includes within t h e  general policy 
a l l  committees of the  organization 
including the  executive committee, 
i f  one exists. 

Provides t h a t  meetings s h a l l  be 
held a t  times and i n  locations 
which the  public may attend.  
Insofar a s  possible,  meetings should 
be held throughout the  jur isdic t ion 
covered by the  par t icu la r  organiza- 
t i on  o r  agency. 



Ensures that informative minutes of 
the governing body w i l l  be kept and 
made available to  the public on 
request . 

What-W the s k i t t e e ' s  proposal to add the 
Legislature and University regents to 
coverage of the open meeting law is declared 
unconstitutiolral? 

We recognize that  such a judicial 
determination in  either case i s  
quite possible. We f e l t  that  such 
a determination belongs with the 
courts, however, and not with th is  
cawnittee or the Legislature. 
Therefore, we preferred to  s ta te  
our position, on the policy that  we 
feel  should apply t o  these two 
imporfant public bodies, even i f  the 
means by which that  policy would be 
established may not be clear. 

If either of these proposals were 
adopted by the Legislature and 

_ declared unconstitutional by the 
State Supreme Court, a constitutional 
amendment could then be one vehicle 
used to apply the open meeting law to 
the Legislature or University Board 
of Regents. Another might be to  
try a different statutory approach 
to  meet the specific objection of 
the court. Whether the time, effort ,  

and expense needed t o  pass a 
constitutional amendment would be 
justified would be a matter which 
would have t o  be determined a t  that  
time, by the Legislature and by 
the voters of the state.  

Why was t h  committee so general in its 
conclusions and recommendations on the 
role of citizens and public affairs 
information in increasing awareness and 
ogmness in government? 
These subjects did intrigue us and we 
held several meetings to  take general 
testimony on them. Because of 
their  central role in determining the 
openness and accountability of govern- 
ment, we f e l t  a responsibility t o  a t  
least  identify that  role and some of 
the issues which need addressing. 

We f e l t ,  however, the citizen involve- 
ment and the role of public affa i rs  
information extended considerably beyond 
our charge from the Citizens League 
Board of Directors. We were also aware 
that  the League Board has programed 
specific studies i n  these two subject 
areas to  be undertaken following 
adoption of th i s  report. We would hope 
that these two study committees would 
address those issues which we have 
identified as part of their  own work. 



PENDIX 

The M i  nesota open meeting law 
(MS471 7051, a s  l a s t  amended i n  1973, 
now r e  1 ds a s  follows : 

UBLIC. Subdivision 1. Except 
i s e  expressly provided by 
11 meetings, including 
sessions, of any s t a t e  agency, 
i s s ion  o r  department when 
permitted by law t o  t ransac t  
ess  i n  a meeting, and the  
dy of any school d i s t r i c t  

ized, unorganized t e r r i t o r y ,  
town, o r  other  public body, 

i t t e e ,  subcommittee, 
t o r  commission thereof,  

the public,  except 
board of pardons, the  
t ions  authority.  The 

i s s ion  o r  department 
body, committee, 
department o r  

t i on  taken i n  a 

t purpose, which 
t o  the  public 

iness  hours where 

Subdivision 2. Any person who 
v io la tes  subdivision 1 sha l l  be 
subject  t o  personal l i a b i l i t y  i n  the 
form of a c i v i l  penalty i n  an amount 
not t o  exceed $100 fo r  a s ingle  
occurrence. An act ion t o  enforce t h i s  
penalty may be brought by any person 
i n  any court  of competent jur isdic t ion 
where the  administrative o f f i ce  of t he  
governing body is  located. Upon a 
t h i rd  viola t ion by the  same person 
connected with the same governing body, 
such person s h a l l  f o r f e i t  any 
fur ther  r i g h t  to serve on such 
governing body o r  i n  any other  
capacity with such public body fo r  a 
period of time equal t o  the  term of 
o f f i ce  such person was then serving. 
The court  determining the  merits  of 
any act ion i n  connection with any 
alleged th i rd  viola t ion s h a l l  receive 
competent, relevant evidence i n  
connection therewith and, upon finding 
a s  t o  the  occurrence of a separate 
t h i rd  violation,  unrelated t o  the 
previous viola t ions  issue i ts  order 
declaring the  posi t ion vacant and 
not i fy  the  appointing authority o r  
c lerk  of the governing body. AS soon 
a s  pract icable  thereaf te r  the  
appointing authority o r  the governing 
body s h a l l  f i l l  the  posit ion a s  i n  the  
case of any other vacancy. 

Subdivision 3. This section may be 
c i t ed  a s  the  "Minnesota Open Meeting 
Law. " 
[1957~773 s 1; 1967 c 462 s 1; 1973 c 
123 art 5 s 7; 1973 c 654 s 15; 
1973 c 680 s 1, 31 

The law has been interpreted a number 
of times by s t a t e  courts and by the 



Sta t e  Attorney General. Following is  
a br ief  suuunary of the  major opinions 
and decisions on the  law which a r e  
currently i n  effect .  The summary is 
drawn from a "School Law Bulletin" 
d i s t r ibu ted  t o  school board members 
and administrators. The bu l l e t i n  was 
prepared by Peterson, Popovich, Knutson, 
and Flynn, counsel to the Minnesota 
School Boqrds Assoc_iation. The 
committee is g ra t e fu l  t o  the  ~ i n n e s o t a  
School Boards Association and its 
counsel f o r  the  use of t h i s  informa- 
t ion.  

"Meetings" covered. Certainly t he  
most controversial  Attorney General's 
opinions were those issued i n  October 
1974 to the  Dakota and Richfield 
City Councils. The opinions held 
t h a t  a number of hypothetical 
s i tua t ions  involving meetings a t  
which no o f f i c i a l  act ions  were taken 
were covered by the  requirements of 
the  open meeting law. The types of 
meetings covered by the  opinions 
included: 1) gatherings of a quorum 
p r io r  t o  a scheduled meeting i n  order 
t o  discuss agenda items; 2) impromptu 
o r  soc i a l  gatherings of a quorum a t  
which matters of c i t y  i n t e r e s t  
happened t o  be discussed; 3) gather- 
ings of fewer than a quorum a t  which 
possible future  agenda items a r e  
discussed; and 4) "po l i t i c a l  caucus" 
meetings to discuss municipal matters. 

The opinions held t h a t  del iberat ions  
a s  well a s  decision-making sessions 
of public bodies a r e  covered by the  
law. I n  holding t h a t  meetings of 
fewer than a quorum of members 
could be required t o  meet t he  notice 
and other  requirements of the  open 
meeting law, the  opinion argued: 

"To consider a del iberat ion 
involving two members of t he  f i v e  
member council a s  s ign i f ican t ly  
d i f fe ren t  from del iberat ion of a 
quorum would be t o  es tab l i sh  an 
a r t i f i c i a l  d i s t inc t ion .  For example, 
since a quorum can usually conduct 

business, l e s s  than a quorum could 
adopt o r  defeat  ce r ta in  proposals. 
Similarly,  l e s s  than a quorum could 
defeat  proposals which require a two- 
t h i rd s  vote of t he  council. 

"In any event, t he  purposes of the  law 
could be a s  e f fec t ive ly  subverted by 
a gathering of two members a s  by 
a gathering of three,  four o r  f i v e  of 
the m e m b e r s .  For example, i f  two 
members pr ivate ly  del iberate  on a 
municipal matter, the  public might not 
have an opportunity t o  know t h e i r  
reasons f o r  favoring re ject ion,  
se lect ion o r  refinement of a course of 
action,  and decisions might ultimately 
be reached without f ree ,  f u l l  and open 
discussion. I n  City of M i a m i   each 
vs. Berns. the  court  s ta ted  t h a t  an 
'informal conference o r  caucus of any 
two o r  more members permits c ry s t a l l i -  
zation of s ec re t  decisions t o  a point  
j u s t  shor t  of ceremonial acceptance.' 

"While determining whether a gathering 
of l e s s  than a quorum constitutes. a 
meeting is  a more d i f f i c u l t  question 
than that where a quorum is involved, 
we a r e  compelled to conclude t h a t  each 
of the  gatherings between two of t he  
f i v e  members a s  described cons t i tu tes  
a meeting. These gatherings, a s  many 
others  where l e s s  than a quorum of a 
public body meets, might well subvert 
the  law's purposes j u s t  a s  effect ively  
a s  a del iberat ion between a quorum o r  
more, and there  is no combination of 
fac tors  which i n  our opinion would 
remove the  gatherings from the  mandate 
of t he  law." 

Training sessions. A February 1975 
Attorney General's opinion held t h a t  
a mayor and c i t y  council could 
par t ic ipa te  i n  a p r iva te  t ra ining 
session on s t a f f  and board communica- 
t i on  sponsored by the  League of 
Minnesota C i t i e s  so long a s  spec i f ic  
municipal matters were not discussed. 

Advisory bodies. A July  1975 Attorney 
General's opinion held that s t a f f  
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appoi ted advisory committees which 
revie and make recommendations to the 
State Arts Board are subject to the 
requi ements of the open meeting law. r 
Excep ions not allowed for collective 
barga'ning strategy sessions. In 
Febru ry 1974, a Ramsey County District 
Court f judge ruled that collective 
barga'ning strategy sessions conducted 
by a chool board were not exempt 
from he requirements of the open 
meeti I g law. 
~otick of meetings. In April 1974, the 
State Supreme Court ruled in Sullivan 
vs. Ckedit River Township that 
"adeqbate and timely notice" must 

vided the public of the time and 
meetings. The 

does not require specific 
be given of regularly 
meetings, or of meetings 
adjourned-to from a 

regul rly scheduled meeting. Notice 
must 1 provided for special meetings 
but n t for emergency meetings "where 
the g ving of such notice is 
impra tical or impossible" or where 
"the ituation calls for immediate 
actio involving the protection of 
the p i lic peace, health or safety." 

ions allowed for litigation 
gy discussions with attorney. 
st recent Supreme Court decision 
the September 1976 suit by the 

Star and Tribune Company 
Minneapolis Housing and 
Authority. The court 

ruled that public bodies could hold 
priva e meetings with their attorneys 
to di cuss "threatened or pending 
litig tion." The court stated that 
its d 1 cision should not be 

to allow private meetings 

The decision 
to be 

Open meeting lam in other state 
Common Cause has prepared a report on 
the open meeting laws in effect in 
the fifty states as of December 1976. 
All states now have such a law or 
comparable provision in state consti- 
tutions or executive orders. The 
following are some of the highlights 
of an analysis which was prepared for 
the committee of the Common Cause 
findings. Limited numbers of cop,ies 
of the analysis and the original 
Common Cause report are available from 
the Citizens League office. 

Open meeting laws in 34 states apply 
to the Legislatures of those states. 
Legislative committee meetings are 
open by statute in 28 states. 

Thirty-eight states open meeting law 
have requirements for notice; 34 have 
requirements for minutes. 

Open meeting laws in 26 states 
provide that actions taken at 
illegally held meetings are void or 
may be voided. 

Legal.sanctions for convictions of 
violations of the open meeting law 
exist in 35 states; 15 states have 
no penalties. 

All state open meeting laws but one 
(Tennessee) contain one or more 
exceptions for specific types of 
discussions. There are about 
fifty different exceptions provided 
for, ranging from any discussion 
where the public body votes itself 
into executive session by a majority 
vote (West Virginia) to more narrow 
exceptions like discussion of land 
acquisition or collective bargaining 
strategy. Minnesota's law is one of 
the most tightly drawn in terms of 
exceptions. Some states have ten or 
more specific exceptions provided 
for. The most common exceptions 
to the state open meeting laws are: 



. Real e s t a t e  s a l e  o r  purchase 
(27  s t a t e s ) .  

. Discussions with attorney/ 
, l i t i g a t i o n  s t ra tegy (23 s t a t e s ) .  

. Discussions of an individual ' s  
character (20 s t a t e s )  . 

. col lec t ive  bargaining s t ra tegy 
o r  negotiat ions (18 s t a t e s ) .  

. Public health,  safety ,  security'  
(17 s t a t e s ) ,  

. General exemption f o r  
personnel o r  employment re la ted  
discussions (16 s t a t e s ) .  

In  addit ion t o  our verbal  and wri t ten 
testimony from resource persons, the  
committee used a s  input t o  its study a 
number of resource materials  and s t a f f  
memoranda. They included three  pr incipal  
repor ts  o r  memos. Where appropriate 
t h i s  input is  re f lec ted  i n  t h e  findings 
section of t h i s  report .  Limited - numbers 
of copies o r  summaries of these 
documents a r e  available from the Citizens 
League of f ice .  They are:  

Gleeson survey. T h i s  repor t  was 
issued i n  December of 1976. It was 
preparea by Professor Michael Gleeson 
of the  University of Minnesota's 
School of Public Affa i r s  and two of 
h i s  graduate students,  Mark 
Bernardson and Mary Schweiger. 

The report  analyzes a survey of l oca l  
e lected and appointed o f f i c i a l s ,  news- 
paper ed i to r s  and League of Women 
Voters chapter presidents throughout 
Minnesota. The purpose of the  
survey was t o  assess  the  impact of the 
Minnesota open meeting law since 
important changes i n  the  law had taken 
e f f e c t  i n  1974, Par t icu la r  emphasis 
was given i n  designing the  survey 
questionnaire t o  "claims" t h a t  have 

been made by both c r i t i c s  and 
supporters of the  law about its ef fec t s .  

The questionnaire was dis t r ibuted t o  
some 1,370 persons i n  180 randomly 
selected counties, c i t i e s  and school 
d i s t r i c t s .  Some in-depth interviews 
were conducted to  val idate  the 
questionnaire and t o  support the  
questionnaire 's  findings. Forty per- 
cent of the  questionnaires were 
returned with usable responses. They 
were from 94'percent of t he  180 
jur isdic t ions  surveyed. 

The report  of t he  survey analysis  
includes a l l  responses a s  well a s  a 
tabulation of responses i n  which 
agreement exis ted between what the  
report  cal led "insiders" (elected and 
appointed public o f f i c i a l s )  and 
"outsiders" (newspaper ed i to r s  and 
League of Women Voters pres idents) .  

CL questionnaire. In  order t o  
provide factual  findings on po l ic ies  
and procedures used by public 
bodies t o  provide not ice ,  keep 
minutes and generally conduct 
meetings, a survey was undertaken of 
s t a t e  and loca l  public bodies i n  the  
Twin C i t i e s  area. The survey a l s o  
asked questions on media and 
c i t i z en  attendance a t  public meetings. 
The survey was sen t  t o  265 public 
bodies including 109 s t a t e  boards and 
committees and a l l  metropolitan, 
county and school boards i n  the  seven 
county Twin C i t i e s  area.  The 
questionnaire was a l s o  sen t  t o  the  89 
c i t i e s  i n  the  Twin C i t i e s  area which 
have a population of 2,500 o r  more. 

Analysis of newspaper coverage of the  
open meeting controversy. In  an 
e f f o r t  to  determine subjectively 
the nature of press  coverage of the  
open meeting law issue,  an informal 
analysis  was done f o r  the  committee 
of 1974-77 clippings on t h i s  subject  
from Minnesota da i ly  and weekly 
newspapers. The clipping f i l e s  had 
been accumulated by the  League of 



o t a  Ci t ies ,  largely through t h e i r  
r use of the  Minnesota Newspaper 

clipping service. 

paid par t icu la r  a t t en t ion  
and nature of both 

e d i t o r i a l  and news coverage of 
the  open meeting issue. In 
addition, the  frequency and type of 
viola t ions  of the  open meeting law 
which were being reported was 
analyzed. 



Each year the Citizens League Board 
of Directors adopts a research program 
with about six study topics. The 
Board makes its selection following a 
recormnendation from its Program 
Committee, a standing committee of the 
Board. The Program Committee spends 
about four months in trimming a list 
of possible projects, which may have 
as many as 200 possibilities at the 
outset. 

Under tlle League process, the Board 
submits an assignment to a cormnittee 
made up of members of the Citizens 
League who have been given the 
opportunity to participate through an 
announcement in the League's semi- 
monthly newsletter. The Board 
approves membership on all committees 
and appoints the chairman. 

The committee then goes to work and, , 
after a period of six months to a year 
submits a report with background, 
findings, conclusions and recommenda- 
tions to the Board of Directors. 

A period of time after the committee 
has began meeting, but before it has 
reached its conclusions and 
recommendations, the Board of Directors 

names about five persons from the 
Board to meet with the study committee 
chairman and committee members to review 
how the cormnittee is progressing and 
to raise questions which might 
subsequently be raised at the Board 
level. A five-member group from the 
Board may meet with the chairman about 
three or four times. The five-member 
Board panel may subwit a list of 
questions for consideration by the 
Board when the committee's report is 
submitted. 

under the League's constitution and 
by-laws, the Board approves all League 
reports and position papers before they 
become official League policy and are 
released to the public. The Board may 
take whatever action on the report it 
deems desirable, including approval, 
modification or rejection. Once a 
report is approved by the Board, it 
becomes the full responsibility of the 
Board as official policy of the Citizens 
League. 

The study committee officially disbands 
when the report is acted on by the 
Board. The chairman and others from 
the committee frequently are asked to 
help explain the report to the comunity. 



The Ci izens League Board of Directors, 
in Jun 1975, authorized creation of the 
study ommittee on public meetings. The 
commit ee's charge from the League Board 
was : i 

t e ' s  open mee t ing  l a w  i s  produc- 
o n f l i c t  i n  p u b l i c  r i g h t s .  The 
s r i g h t  t o  know abou t  the 
ies  o f  their e l e c t e d  and 
ed o f f i c i a l s  o f  ten c o n f l i c t s  
e need t o  p r o t e c t  the p u b l i c  
t i n  s u c h  m a t t e r s  a s  wage 

n s  and personnel  m a t t e r s ,  
so c o u l d  i n v o l v e  p r o t e c t i n g  

g h t s  o f  employees .  T o  
the mass media a r e  

n t  o f  the open m e e t i n g  
r e p r e s e n t a t i v e s  o f  t h e  pub1 i c  . 

q u e s t i o n  may be a way i n  
a c a r r y  o u t  this f u n c t i o n .  

W e  wi ld  r e v i e w  the s p e c i f i c  problems 

n e c e s s a r y ,  

A tota of 19 members participated 
active y in the work of the committee. 
The ch irman was John Rollwagen, 
presid nt of Cray Research. On those 
occasi 1 ns when the chairman could not 
Kennet4 J. Andersen Diane Greensweig 

Robert C. Hentges 
Ed Lamphere 
J. Gregory Murphy 
Peter S. Popovich 
Rosemary Rockenbach 

Janis Sarles James W. Scheu 
Kati Sasseville Beverly Smerling 

Jim storm 

The committee was assisted by Jon 
Schroeder and Paula Werner of the 
Citizens League staff. 

The committee held a total of 23 
meetings from November 18, 1976 to 
May 19, 1977, an average of one per 
week. For the convenience of committee 
members and resource persons, meetings 
were held in both Minneapolis and 
St. Paul. 

The committee spent the first 
several months hearing from a wide 
range of resource persons including 
local elected officials, news media 
representatives, legislators, the 
State Attorney General, professional 
lobbyists and citizen observers of 
government. 

The committee was fortunate to have made 
available to it the only comprehensive 
survey available on the effects of the 
Minnesota open meeting law. The survey 
and its subsequent report were prepared 
under the direction of Professor 
Michael Gleeson of the School of 
Public Affairs, University of Minnesota. 

The committee also undertook a survey 
of its own covering policies and 
procedures of local and state public 
bodies on notice, minutes and the 
general conduct of public meetings. 
And, an informal analysis was prepared 
for the committee of newspaper 
coverage of the open meeting issue in 
Minnesota from 1974-77. The committee 



is g ra t e fu l  to t h e  League of Minnesota 
C i t i e s  f o r  use of its cl ipping f i l e s  i n  
preparation o f  t h i s  analys is .  

b Detailed minutes were prepared of each 
meeting of  t he  co rn i t t e e ,  with copies 
being made ava i lab le  t o  members who were 
not present  and t o  a l a rge  mailing l i s t  
of  persons who were i .nterested i n  t he  
subject  matter under study. A l imi ted  
number'of copies of t h e  minutes are on 
f i l e  a t  t h e  Ci t izens  League o f f i c e ,  a s  
are copies o f  background a r t i c l e s ,  s t a f f  
r epor t  and survey and o ther  data.  

After  t h e  i n i t i a l  o r i en t a t i on  po'rtion of 
t h e  c o r n i t t e e ' s  work, several  months of 
i n t e rna l  discussion resu l t ed  i n  a 
series of d r a f t s  of f indings  and of  
conclusions. Following general  agree- 
ment of ,  t h e  f indings  and conclusions, 
t h e  committee's discussion sh i f t ed  t o  
recommendations and, f i n a l l y ,  t o  
adoption of t h i s  repor t .  

A s  is always the  case  with Ci t izens  
League repor t s ,  t h e  work of  t h i s  
committee could not  have been poss ible  
without t h e  important pa r t i c i pa t i on  of 
a number of resource persons. W e  o f f e r  
our  s incere  thanks t o  t h e  following 
persons who acted a s  resource persons 
f o r  t h e  publ ic  meetings committee: 

Rodgers Adams, chairman, F i r s t  Amendment 
Comi t tee ,  Minneapolis S t a r  and 
Minneapolis Tribune. 

Salisbury Adams, a t torney and former 
s t a t e  representat ive.  

Mark Bernardson, student,  University of 
Minnesota Graduate School o f  Public 
Affa i rs .  

Dana Brandt, pres ident ,  New Brighton 
League of Women Voters. 

Marlow Burt ,  executive d i rec to r ,  St .  Paul 
Arts and Science Center, and chairman 
of  t he  board, Minnesota Public Radio. 

John Carmichael, executive secre tary ,  
Twin C i t i e s  Newspaper Guild. 

D r .  Roll in Dennistoun, pres ident ,  
Minnesota School Boards Association, 
and member, Rosemount School Board. 

Michael Gleeson, professor of publ ic  
a f f a i r s ,  University of  Minnesota. 

Diane Greensweig, lobbyis t ,  Common 
Cause. 

Mary El len  Grika, Minneapolis 
neighborhood a c t i v i s t .  

~ e r e d i t h  Hart,  candidate f o r  Hennepin 
County Board i n  1976. 

Viola Kanatz, deputy d i rec to r ,  S t a t e  
Bureau of Mediation Services. 

Tom Kigin, a s s i s t a n t  t o  t he  pres ident ,  
Minneapolis Public Radio. - 

Tom Lewcock, c i t y  manager, New Brighton. 
John Mason, chairman, Minneapolis Board 
of  Education. 

Bob Meyer, a rea  d i r ec to r ,  American 
Federation of S t a t e  County and 
Municipal Employees (AFSCME). 

Maxine ~ a t h a n s o i ,  d i rec to r ,  Minneapolis 
Ci t izens  Committee on Public Education. 

Bruce Nawrocki, immediate p a s t  
pres ident ,  League of Minnesota C i t i e s ,  
and Mayor, Columbia Heights. 

S t a t e  Representative Howard Neisen, 
author of  1975-76 proposed changes i n  
t h e  open meeting law. 

Jim Nobles, House Research Department, 
Minnesota Legislature. 

Judge C . Donaid Peterson, a ssoc ia te  
jus t i ce ,  Minnesota Supreme Court and 
chairman, Minnesota Press  Council . 

Pete r  Popovich, a t torney and former 
l e g i s l a t o r ,  lobbyis t  f o r  various media 
and publ ic  o f f i c i a l s  organizations. 

Ken Gschke , a s s i s t a n t  a t torney general.  
S t a t e  Senator David Schaaf. 
Mary Schweiger, s tudent ,  University of  
Minnesota Graduate School of Public 
Affa i rs .  

Robert Shaw, manager, Minnesota 
Newspaper Association. - - 

S t a t e  Representative Harry Sieben, 
chairman, House Governmental Operations 
Comi t tee .  

Cy Smythe, pres ident ,  Labor  elations 
Associates and professor,  Indus t r i a l  
Relat ions Center, School of Business 
Administration, University of Minnesota. 

Attorney General Warren Spannaus. 
Robert Svlvester .  pres ident ,  S t .  Paul 

City Council. 
Tom T r i p l e t t ,  senate  counsel. 
Pe te r  vanderpoel, d i rec to r ,  S t a t e  

Planning Agency, fonner repor ter .  
Henry Winkels, lobbyis t ,  Minnesota 
Federation of Teachers. 



ACTION BY BOARD 
The repor occasioned perhaps a s  intense 
an in te rn  1 debate a s  any ever considered 
by the C i  izens League Board of Directors. 
The repor f i na l l y  was adopted by the  
Board on 1 eptember 13, 1977, almost four 
months a f  e r  it was approved by the  
committee The Board devoted three  f u l l  
meetings nd p a r t  of a fourth i n  
consideri  1 g the  report .  

Pr ior  t o  he time the  report  was 
o f f i c i a l 1  presented t o  the Board, 
an ad hoc committee of the  Board, 
headed by Wayne G. Popham, was 
appointed t o  meet with the  committee. 
Appointme t of such an ad hoc group 
is  rout in  i n  a l l  League studies.  The 
ad hoc Bo 1 r d  c m i t t e e  met three  times 

and May. ~ t s  questions 
the  Public 

was presented t o  the  

over the  

A new Boa d of Directors took o f f i ce  
i n  June 1 77, with many new members 
who had n t been members before, which 
meant tha  the process of presenting i 

the  report  and debate had t o  s t a r t  
again from the beginning. In  the  
meantime, the  Public Meetings 
committee had reconvened and considered 
the  issues  ra ised a t  t he  f i r s t  meeting 
of t he  Board. The C m i t t e e  d id  not 
a l t e r  i ts  posit ion.  

The new Board then met, and a f t e r  
two lengthy meetings, f i na l l y  was 
able  t o  complete action.  Many of 
the  controversies which had been 
present i n  the  o ld  Board resurfaced. 
A s  f i n a l l y  adopted, the  Board adopted 
a few amendments t o  the  committee 
report .  These amendments, which have 
been incorporated i n to  the  body of 
t h i s  report ,  are:  

a A recommendation t h a t  i n i t i a l  job 
screening f o r  high administrative 
posi t ions  be exempted from the 
open meeting requirement. 

a A conclusion t h a t  some kind of a 
public observer should be present 
a t  a l l  legal ly  closed meetings. 

e A recommendation f o r  two addit ional 
requirements f o r  safeguards i n  the  
conduct of l ega l ly  closed meetings: 
(1) a c e r t i f i c a t e  would be f i l e d  
s t a t i ng  t h a t  subject  matter discussed 
was l imited t o  t h a t  designated i n  the 
or ig ina l  vote t o  close the  meeting, 
and ( 2 )  i n  any review of the l ega l i t y  
of a closed meeting, the  burden of 
proof would r e s t  with the public body. 



While we believe the  Legislature should 
have s ta tu tory  requirements f o r  open 
meetings, we recognize that the  Legisla- 
t u r e  may wish t o  adopt procedural 
requirements f o r  i t s e l f  which d i f f e r  
from those imposed by the Minnesota 
open meeting law. 

The Legislature may, f o r  example, want 
to define "meetings1' covered by the  
law more narrowly f o r  i t s e l f  than the 
Attorney General has defined "meetingsv 
f o r  other  public bodies. Such a 
provision would be i n  recognition of 
differences which e x i s t  between the  

Legislature and other  public bodies. 
The Legislature is much la rger  than 
other  public bodies, f o r  example, 
normally making meetings between a s  
few a s  two l eg i s l a to r s  less important 
than they would be i n  a smaller public 
body. While i n  session,  l eg i s l a to r s  
a r e  a l so  almost continually consulting 
with one another i n  informal "meetings" 
i n  t h e i r  o f f i ce s ,  i n  corridors,  over 
lunch, and sometimes even i n  shared 
l i v ing  quarters.  It would be 
un rea l i s t i c  t o  attempt to  enforce 
notice and other  requirements f o r  
a l l  such meetings. 

By Diane Greensweig and Kati Sassevi l le  



~ D I T I O N A L  STATEMENT BY 
OF THE COMMFITEE 

t i a l  p a r t  with t he  
i t tee  but f ind it 
, i n  addi t ion,  t h a t  

meeting law is unclear and 
a consequence, it is going 
r i t t e n  by t h e  courts ,  o r  by 
ey General, unless the  
e accepts i ts respons ib i l i ty  

I do not/ agree, however, with 
Recome dation 1, (at tached t o  
Part Tw : Public Bodies Covered by 
the  Ope Meeting Law) with 
pa r t i cu  a r  respect  t o  the  Legisla- 
ture .  he Legis la ture  has es tabl ished 
a b indi  g policy of openness by ru le .  
The pro  1 i s i o n  i n  the  s t a t e  ( A r t i c l e  IV ,  

t o  t he  ~ e g i s l a t u r e  

independence to  

A law developed f o r  t h e  publ ic  
i n t e r e s t ,  a s  t h i s  one is, deserves 
t o  be dedicated t o  t h e  s ing le  
purpose of improving democratic 
government. The repor t  of t h e  
committee makes c l e a r  t h a t  t h e  
discussion s o  f a r  has been dominated 
by contending p o l i t i c a l  forces ,  
journa l i s t s  and some publ ic  o f f i c i a l s ,  
r a the r  than by groups focusing 
d i r e c t l y  on t h e  improvement of govern- 
mental po l ic ies .  

The pub l ic ' s  
l i k e  

The p o l i t i c a l  atmosphere of t he  
country has been improved by t he  
development of nat ional  and s t a t e  
sunshine laws. But a number of 
major assumptions about t h e  e f f e c t  
of t he  law on l oca l  government 
remain t o  be t es ted .  We don ' t  
y e t  know, f o r  example, whether t he  
law discourages leaders  so  t h a t  they 
t u rn  apa the t i c  o r  tend,  i n  react ion,  
t o  allow policy making t o  devolve 
upon t h e i r  s t a f f  subordinates. I t  
may do t h e  exact  opposite,  forcing the  
leadership t o  exerc ise  i ts  " f i na l  
powers mandate" t o  override t he  s t a f f  
bureaucracy and t o  take t he  
consequences a t  t he  po l l s .  

r i g h t  t o  know is an idea,  
l i be r t y ,  f r a t e r n i t y  and equa l i ty ,  

I t  i s  now suggested t h a t  t he  pro- 
fess ional  s t a f f  members must a l so  hold 
t h e i r  meetings of two o r  more persons 
i n  public,  f o r  otherwise pol icy  w i l l  
be made outs ide  t h e  public view. What 
is  good f o r  t he  e lec ted o f f z c i a l  may 
a l so  be good f o r  t he  s t a f f  expert ,  and 
why not? 

which ha power t o  move people and 
t o  chang governments. For t h a t  
reason, n the  analogy of  a r i v e r  i n  
flood, t e passion f o r  open meetings 
sometime 1 breaches i ts banks and flows 
i n t o  cha ne l s  cu t  he l t e r - ske l t e r  i n t o  
urban an r u r a l  areas  a l ike .  In  t he  
hands of journa l i s t s ,  not  only i n  
Minnesot , but nat ional ly ,  it is a i v o l a t i l e  and explosive force  t h a t ,  i n  
s p i t e  of i ts or ien ta t ion  t o  the  publ ic  
i n t e r e s t  I is d i f f i c u l t  f o r  l e g i s l a t o r s  
and judg s t o  dea l  with calmly and 
r a t i ona l  y, f r e e  of anxiety and ! pressure t 

The purpose of s e t t i n g  up ~ e g i s l a t u r e s ,  
however, and es tab l i sh ing  t he  mechanics 



of representation, was t o  ge t  r i d  of 
government by an unorganized mass of 
people who, because of t h e i r  number, 
cannot communicate f a s t  enough t o  reach 
a consensus before h e l l  freezes over. 
Some ra t iona l  and prudent pr inciple  of 
l imita t ion must accompany the  new drive 
t o  l e t  the  public supervise the  d e t a i l s  
of government operations. Even the  
word "public" i n  t h i s  context needs t o  
be defined. 

Minnesota's open meeting law is i n  a 
c r i t i c a l  s tage of development. The 
s t a tu t e ,  though it has admirable 
features,  is  f a r  from c lear ,  and its 
vague c l u t t e r  w i l l  increase t he  d i f f i -  
cu l ty  of orderly interpreta t ion as it 
is  more widely applied. 

Interpreta t ions  by the Attorney General, 
a s  a matter of common procedure, a r e  
without the  benef i t  of notice and public 
hearing. There is  no obligation t o  
seek representative advice ahead of 
writing an opinion. Obviously, there  
must be more closed meetings i n  t he  
Attorney General's o f f i ce  to  in t e rp re t  
t h i s  s t a t u t e  even i f  the  Legislature - 
a c t s  t o  c l a r i f y  it. Without such 
c l a r i f i ca t ion ,  we w i l l  have a public 
meetings policy almost completely 
fashioned by the  Attorney General and 
the courts. Since the  Minnesota 
s t a tu t e  o f f e r s  them unclear guidance, 
they w i l l  turn t o  appellate decisions 
elsewhere t o  write the  evolving 
Minnesota law. 

A useful s t a r t i ng  point  for  the  
Legislature, i f  it wishes t o  a c t ,  
would be t o  define what const i tutes  a 
"meeting" f o r  purposes of coverage by 
the  s ta tu te .  The Attorney General ruled 
i n  1974 t h a t  the  Minnesota s t a t u t e  does 
not define the  term "meetingw and he 
took h i s  def in i t ion  from Webstervs 
dictionary. He extended t h i s  non-legal 
meaning t o  hold t h a t  "each of the  
gatherings between two of the  f i ve  
members [of a public body] . . .consti tutes 
a meeting," 

Apparently the  Attorney General was 
influenced here by the opinions of the  
Florida courts with respect t o  t h a t  
s t a t e ' s  somewhat d i f fe ren t  open 
meetings s ta tu te .  A t  any r a t e ,  he 
reaches about t he  same resul t .  

I f  we turn t o  another and perhaps more ' 
' 

relevant source fo r  a definiton of 
"meeting" we might come t o  a d i f fe ren t  
interpreta t ion.  Robert's Rules of Order, 
Revised (Seventy-fifth anniversary 
ed i t ion) ,  the  standard parliamentary 
law guide, uses the word "meeting" t o  
describe an assemblage of members 
for  t he  transaction of business. 
Business cannot be conducted unless a 
quorum is  present. In  the  absence 
of a quorum the only act ions  tha t  can 
be taken a re  t o  "take measures to 
obtain a quorum, t o  f i x  the  t i m e  t o  
which t o  adjourn o r  t o  take a recess." 

The context of the  word "meeting" which 
Florida courts adopt, i n  the  absence 
of notice converts any conversation 
about pending business by two members 
of a five-member body i n t o  an i l l e g a l  
meeting. The f a c t  is, according t o  
Robert's Rules, a quorum is required 
i n  order t o  meet a t  a l l .  How can a 
s t a t u t e  apply t o  a non-meeting? Is it 
possible t ha t  t he  F i r s t  Amendment 
r igh ts  of freedom of assembly and 
freedom of speech must be surrendered 
by those who take public o f f i ce  i n  
Minnesota and Florida? 

The s t a tu t e s  of many states, including 
the  re la t ive ly  new s t a t u t e  of 
Tennessee (1974), hailed by an 
expert o r  two a s  a model, s t i pu l a t e  
t h a t  there can be no meeting subject  
t o  the  sunshine law without a quorum. 
The Tennessee s t a t u t e  reads: "'Meeting' 
means the  convening of a governing 
body of a public body f o r  which a 
quorum is required i n  order t o  make 
a decision o r  t o  del iberate  toward a 
decision on any matter." (Chap. 44, 
Sec. 8-4402) . But the s t a t u t e  goes 
fur ther  t o  provide t h a t  no chance 



meetin s, informal assemblages, o r  
e l e c t r  n i c  comunication s h a l l  be 
used t decide o r  de l ibe ra te  publ ic  
busine s i n  circumvention of  t he  i s p i r i t  o r  requirements of t he  
law. 1 
Techni a l i t ies  must not  be allowed t o  
evisce  ate sound publ ic  pol icy ,  but  it 
would f e b e t t e r  f o r  the  Legislature t o  
w r i t e  he ru les .  Looking a t  the  
s t a t u t  s of o the r  s t a t e s ,  and a t  t h e  
journal a r t i c l e s  produced mainly by 
law t e  chers,  it is c l ea r  t h a t  many 
u n i t s  of 1 government, including appe l la te  
cour ts  ee t ing  a t  t he  conference s tage  
on c a s e k  a r e  being t o l d  t h a t  they 
should covered by t h e  open meeting 

laws. I n  t he  long run,  indicat ions  a r e  
tha t  nearly every public body w i l l  be 
required t o  meet openly a l l  t h e  t i m e  
and, f o r  that reason, l e g i s l a t i v e  fac t -  
f inding and determination are acutely 
needed t o  guide t he  process. 

The l e g i s l a t u r e  might w e l l  look 
beyond t h e  sunshine laws, a t  t h e  same 
t i m e ,  t o  review in t e rna l  parliamentary 
ru l e s  f o r  the  conduct of publ ic  bodies. 
Such ru l e s ,  when properly framed and 
applied,  p ro tec t  members of  t he  minority, 
f a c i l i t a t e  the  dispatch of business, 
and safeguard t he  publ ic  i n t e r e s t .  They 
w i l l  e l iminate many inequ i t i e s  t h a t  an 
untrained eye w i l l  not  see i n  a public 
meeting. 

i BY J. Edward Gerald 



Productive and thoughtful discussion of 
the open meeting law has been hampered 
by the simple premise that  open meetings 
w i l l  always benefit the public good. 
Openness is i n  general a good policy. 
But  the issue is more complex than that. 
And where the public interest l i e s  is 
not always so clear. The Citizens 
League's report recognizes th i s  fact ,  
by recornending that certain subjects 
be excepted from the law. 

The question not yet fully grappled w i t h  
is not whether certain meetings w i l l  be 
in  private and others i n  public, but 
which meetings shall or  shall not f a l l  
under the law. This can be broken down 
t o  two specific questions: 

Who is covered by the open meeting law? 

The open meeting law clearly covers 
"meetings of governing bodies". The 
Attorney General's opinion has gone 
further t o  cover meetings of public 
officials,  and to  interpret the law 
as  applying t o  a discussion between as 
few as two members of a governing body. 
This opinion does not res t  on a finding 
about legislative intent. 

It was not the intent of the law to  
open a l l  the deliberations leading up 
to  a decision of a governing body, or 
a l l  the deliberations leading up to  
the vote of a particular m e m b e r .  A 
different t e s t  should be applied t o  a 
caucus discussing its strategy, than 
is applied to  a public body making 
a decision. A minority caucus should 
have the opportunity t o  discuss among 
its own members how t o  handle an 

issue being raised by the majority. And 
the same principle applies even to  a 
majority caucus, although here some 
additional safeguard probably needs to 
be employed. 

What sub jec t s  are covered by the open 
meeting law? 

The report recommends that strategy 
sessions of public bodies for collective 
bargaining with public employees be 
added as  another exception from the law. 
This is a sound recommendation, in  
l ight  of the heavy cost incurred by 
the public should the public body be 
disadvantaged in i ts bargaining. 
Another important factor is the require- 
ment that an accommodation be reached. 
These considerations argue also for the 
addition of an exception for strategy 
sessions about negotiations for the 
purchase of land by public bodies. Since 
such meetings are usually not reported 
in any event, the public interest  
is unlikely t o  be affected by 
permitting the discussions t o  be closed. 
What is affected, principally, is the 
private interest of the "adverse 
parties", who would then not be privy 
to  the strategy of the public negotiators. 
Such a change would be in  the public 
interest ,  not contrary to  it. 

The chief concern with any meeting closed 
because of its subject matter is that  
the meeting discussion be limited 
to  that  subject. Safeguards are 
important to  assure that  the granting of 
exceptions is not abused. The Citizens 
League has suggested that the Legislature 
incorporate the public observer 



in to  the law. I would go fur ther  
e s t  specif ic  procedures f o r  
nta t ion of the  public observer . While not perfect ,  it can be 
rkable. It de f in i t e ly  should be 
ed a s  a safeguard f o r  the  
s t h a t  w i l l  be closed. 

Specif 'ca l ly ,  I urge t ha t :  I 
A t  1 a s t  one member of the  public 
must be i n  attendance a s  a public 
obse L e r  . The public observer: 

not be an employee o r  appointee 
the  public body, and cannot have 
o n f l i c t  of i n t e r e s t  with any 
t y  whose i n t e r e s t s  a re  adverse 
the public body and the subject  
the  discussion. 

t he  en t i r e  closed 

. Mu t be advised by the  presiding 
of i ce r  of the  responsibi l i ty  t o  
r e  r t  any discussion of a subject  
no within the  bounds of t he  
no i c e  and, on the  other  hand, not 
t o  disclose  the  content of the  
d i  cussion i n  any other way than i n  
t h  1 course of a judicia l  proceeding; 

. Mu t sign a c e r t i f i c a t e  following 
t h  closed session t h a t  the e n t i r e  
se  sion was attended and t h a t  the  I 
d i  cussion was r e s t r i c t ed  t o  the  
su jec t  specified.  The c e r t i f i c a t e  
w i  ! 1 be f i l e d  with the  Secretary 

of State.  

~o l lowing  a closed meeting o r  session,  
a l l  members of the  public body must 
execute a c e r t i f i c a t e  t o  the  e f f ec t  
t h a t  discussion was r e s t r i c t ed  t o  the  
subject  specified.  The c e r t i f i c a t e  
w i l l  be f i l e d  with the  Secretary of 
Sta te .  

A specia l  summary proceeding fo r  i n  
camera judicia l  review and the 
content of a closed session w i l l  be 
provided i n  ~ i s t r i c t  Court. This 
review can be i n i t i a t e d  i n  any of 
the  following ways: 

. The public onserver is  obliged 
t o  report  a viola t ion t o  the 
County Attorney, who w i l l  be 
required t o  f i l e  a pe t i t i on  i n  
D i s t r i c t  Court f o r  such a review; 

. Failure t o  f i l e  the  required 
c e r t i f i c a t e  within ten days w i l l  
require the County Attorney t o  
f i l e  a pe t i t i on  f o r  mandatory 
review ; 

. I f  no public observer was present 
a t  a closed meeting o r  session, any 
c i t i z ens  s h a l l  have standing within 
t h i r t y  days t o  f i l e  a demand with 
the  County Attorney f o r  a mandatory 
review. In  t h i s  s i t ua t i on  the burden 
of proof w i l l  s h i f t  t o  t he  public 
body t o  es tab l i sh  t h a t  a l l  discussion 
i n  the  closed session was confined 
t o  legal ly  permissible subjects. 

dy Wayne G. Popham 



THE CIK IZENS LEAGUE 

. . . ormed i n  1952, i s  an independent, nonpartisan, non-prof i t ,  educational 
corpor t i o n  dedicated t o  improving 1 ocal government and t o  provid ing 1 eadership 
i n  sol  i n g  the complex problems o f  our metropol i tan area. I 

e r  research committees o f  the CITIZENS LEAGUE develop recommendations for  
ns t o  pub l ic  problems a f t e r  months o f  in tens ive work. 

Over t e years, the League's research reports have been among the mos-t helpful 
and r e  i ab le  sources o f  informat ion for  governmental and c i v i c  leaders, and others. 
concer ed w i th  the problems of our area. i 

gue i s  supported by membership dues of i nd iv idua l  members and membership 
ut ions from businesses, foundations, and other organizations throughout 
ropol i tan area. 

nv i ted  t o  j o i n  the League or,  i f  already a member, i n v i t e  a f r i e n d  t o  
app l ica t ion blank i s  provided f o r  your convenience on the reverse side. 
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WHAT THE CITIZENS LEAGUE DOES 

STUDY COMMITTEES 
-6 major s tud ies  a r e  i n  progress 

regular ly .  
-Additional s tud ies  w i l l  begin soon. 
-Each committee .works 2$ hours per  
week, normally f o r  6-10 months. 

-Annually over 250 resource persons 
make presenta t ions  t o  an average 

of 25 members per  sess ion .  
-A fu l l t ime  profess ional  s t a f f  of 6 
provides d i r e c t  committee a s s i s t ance .  

-An average i n  excess of 100 persons 
follow committee hearings with 
summary minutes prepared by s t a f f .  

-Ful l  r epor t s  (normally 40-75 pages) 
a r e  d i s t r i b u t e d  t o  1,000-3,000 per- 
sons, i n  add i t ion  t o  3,000 summaries 
provided through the  CL NEWS. 

PUBLIC LIFE 
-4 pages; published twice monthly, 
except once a month i n  June, Ju ly ,  
August and December, ava i l ab le  t o  
non-members by subscr ip t ion .  

-Includes ma te r i a l  i n  CL NEWS o the r  
than t h a t  d i r e c t l y  r e l a t i n g  t o  
Ci t izens  League a c t i v i t i e s .  

PUBLIC AFFAIRS DIRECTORY 
-A d i rec to ry  i s  prepared following 
even-year general  e l e c t i o n s ,  and 
d i s t r i b u t e d  t o  the  membership. 

PUBLIC AFFAIRS 
-Members of League study committees 
have been c a l l e d  on frequently t o  
pursue the  work fu r the r  with govern- 
mental o r  non-governmental agencies. 

COMMUNITY LEADERSHIP BMAKFASTS 
-Minneapolis Community Leadership 
Breakfasts  a r e  held each Tuesday a t  
the  Grain Exchange Cafe te r i a ,  7:30- 
8:30 a.m., from September t o  June. 

-St. Paul Community Leadership Break- 
f a s t s  a r e  held on a l t e r n a t e  Thursdays + 
a t  t h e  P i l o t  House Restaurant i n  the  
F i r s t  National Bank Building, 7:30- 

1 

8:30 a.m. 
-An average of  35 persons a t t ends  the  
55 breakfas ts  each year. 

-The breakfas t  programs a t t r a c t  good 
news coverage i n  the  d a i l y  p r e s s ,  
radio  and, pe r iod ica l ly ,  t e l e v i s i o n .  

CITIZENS LEAGUE NEWS 
-6 pages; published twice monthly except 
once a month i n  June, Ju ly ,  August and 
December; mailed t o  a l l  members. 

-Reports a c t i v i t i e s  of the  C i t i zens  
League, meetings, publ ica t ions ,  s tud ies  
i n  progress,  pending appointments. 

-Analysis, da ta  and general  background 
information on pub l i c  a f f a i r s  i s sues  i n  
the  Twin C i t i e s  metropolitan area .  

QUESTION AND ANSWER LUNCHEONS 
-Feature na t iona l  o r  l o c a l  a u t h o r i t i e s ,  
who respond t o  ques t ions  from a panel 
on key pub l i c  po l i cy  i ssues .  

-Each year  seve ra l  Q & A luncheons a r e  
held throughout the  metropolitan area .  

INFORMATION ASSISTANCE 
-The League responds t o  many requests  

f o r  information and provides speakers 
t o  community groups on top ics  s tudied .  

Application for Membership (c.L. Membership Contributions are tax deductible) J 

Please check one: Individual ($15) *Family ($25) "Family ($30) Contributing ($35and up) Regular Student ($5) 
'S25for families desiring only one copy of CL News. $30 for two separate mailings. 
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NAMEITELEPHONE -. 
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