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SUBJECT: C o l l e c t i v e  ba rga in i ng  f o r  p u b l i c  employees 

S umma r y  

Too much e f f o r t  i n  p u b l i c  sec to r  c o l l e c t i v e  ba rga in i ng  i n  Minnesota i s  d i r e c -  
ted  a t  t r y i n g  t o  r eso l ve  d ispu tes  a f t e r  both s ides have reached an impasse. Cur- 
r e n t l y ,  t he  p a r t i e s  a t  i n t e r e s t  -- management and t he  employee groups -- a r e  t r y i n g  
t o  manipu la te t he  impasse procedures o f  s t r i k e  o r  a r b i t r a t i o n  t o  t h e i r  own i n t e r e s t s .  
We began o u r  rev iew o f  t h i s  i s sue  e s s e n t i a l l y  a f t e r  be ing  asked t o  t ake  s ides .  
A f t e r  we began our  work, however, we decided t h a t  f rom the  p u b l i c ' s  s tandpo in t ,  t h e  
key problem i s  how t o  keep d ispu tes  from reaching impasse i n  t he  f i r s t  p lace.  

The recommendations he igh ten  t he  degree o f  r i s k  f o r  bo th  s ides  post-impasse, 
and p rov ide  a mechanism f o r  a  more reasonable proposal  t o  su r f ace  a t  o r  before t he  
p o i n t  o f  impasse. 

F i  nd.i ngs 

1. 1 
two ca tegor ies ,  e s s e n t i a l  and non-essen t ia l .  

There a r e  approx imate ly  264,000 s t a t e  and l o c a l  goverment p u b l i c  employees i n  
Minnesota, o f  which about one-hal f  c u r r e n t l y  a r e  members o f  recognized c o l l e c t i v e  
ba rga in i ng  u n i t s ,  accord ing  t o  t h e  Bureau o f  Med ia t ion  Serv ices.  These employees 
a r e  organized i n  1,809 c o l l e c t i v e  ba rga in i ng  u n i t s ,  accord ing  t o  t h e  Bureau. About 
45 per  cent  o f  t he  u n i t s  a r e  school d i s t r i c t  employees; 27.5 percen t ,  c i t y  employ- 
ees; 15.5 per  cent ,  county  employees; 6  per cent ,  s t a t e  employees; and 6 per  cen t  
spec ia l  boards and commissions. 

The c o l l e c t i v e  ba rga in i ng  law d i v i d e s  employees b road l y  i n t o  two ca tegor ies ,  
e s s e n t i a l  and non-essen t ia l ,  w i t h  d i f f e r e n t  ba rga in i ng  procedures p resc r i bed  
each. The law de f i nes  e s s e n t i a l  employees as persons i n  jobs  which a r e  "ess 
t o  t he  h e a l t h  o r  s a f e t y  o f  t he  p u b l i c  and t h e  w i t h h o l d i n g  o f  such se rv i ces  
c r e a t e  a c l e a r  and p resen t  danger t o  the  h e a l t h  o r  sa fe t y  o f  t h e  pub1 i c . "  T  
Bureau o f  Med ia t ion  Serv ices i s  r espons ib l e  f o r  determin ing,  upon p e t i t i o n ,  
employees f a l l  i n  e i t h e r  category.  I n  t h e  absence o f  a  p e t i t i o n ,  t he  u n i t s  
m a t i c a l l y  a r e  p laced i n  t he  non-essen t ia l  category.  A d e c i s i o n  bv t he  Bureau i s  
subject t o  appeal t o  t he  s t a t e  P u b l i c  Employees Re la t i ons  Board. The L e g i s l a t u r e  
o r  t he  c o u r t s  a l s o  may s p e c i f y  t h a t  c e r t a i n  employees a r e  t o  be p laced  i n  t he  
essen t i a 1 category . 



To da te  t he  f o l l o w i n g  types o f  p u b l i c  employees have been c l a s s i f i e d  o r  t r e a t e d  
as e s s e n t i a l :  

-- A1 1 law enforcement, f i r e  o r  c o r r e c t i o n s  personnel.  

-- Hosp i t a l  workers i n  U n i v e r s i t y  o f  Minnesota H o s p i t a l s  and i n  s t a t e  h o s p i t a l s .  

-- T r a n s i t  d r i v e r s .  

-- A s s i s t a n t  prosecutors  i n  Dakota County. 

-- Superv isory  and c o n f i d e n t i a l  employees, i n c l u d i n g  school p r i n c i p a l s  and _.__A_. 

v i c e  p r i n c i p a l s .  

-- Court  r e l a t e d  employees i n  Hennepin County. 

T r a n s i t  d r i v e r s  have heen dec la red  e s s e n t i a l  under a separate s t a t e  law. AS- 
s i s t a n t  p rosecu to rs  i n  Dakota County were granted the  e s s e n t i a l  ca tegory  by a de- 
c i s i o n  o f  Dakota County D i s t r i c t  Court ;  c o u r t - r e l a t e d  employees i n  Hennepin County 
rece ived  t h e i r  des igna t i on  from Hennepin County D i s t r i c t  Court ,  w i t h  the  Minnesota 
Supreme Court  uphold ing t h i s  des igna t ion .  

A p r o v i s i o n  o f  s t a t e  law requ i res  t h a t  superv iso ry  and c o n f i d e n t i a l  employees, 
i t i c l ud ing  school p r i n c i p a l s  and v i c e  p r i n c i p a l s ,  a r e  t o  be t r ea ted ,  f o r  c o l l e c t i v e  
ba rga in i ng  purposes, as i f  they a r e  e s s e n t i a l ,  even though they have n o t  rece ived  
t h a t  formal des igna t ion  by t he  Bureau o f  Med ia t ion  Serv ices.  

O f  t he  1809 c o l l e c t i v e  ba rga in i ng  u n i t s  i n  t he  s t a t e ,  378 o f  them, o r  20.9 
pe r  cen t ,  c u r r e n t l y  a r e  c l a s s i f i e d  as "essen t ia l . "  

The 378 e s s e n t i a l  u n i t s  a r e  d i v i d e d  as fo l lows :  39.4 per  cen t ,  law en fo rce-  
ment; 3.4 p e r  cent ,  f i r e  f i g h t e r s ;  4.5 pe r  cent ,  h o s p i t a l  workers; 20.4 per  cen t ,  
superv iso ry  employees; 7.4 per  cen t ,  c o n f i d e n t i a l  employees; and 31.7 per  cen t ,  
school p r i n c i p a l s .  

Opt ions f o r  s e t t l  i n g  an impasse d i f f e r  f o r  the  two ca tego r i es .  U i  t h  "essen t ia l "  
employees, the s t r i k e ' o p t i o n  does n o t  e x i s t .  Management has t h e  o p t i o n  o f  
go ing t o  a r b i t r a t i o n ,  o r  accep t i ng  a s t r i k e ,  i f  an impasse occurs w i t h  "non- 
e s s e n t i a l "  employees:. 

I n  t he  event o f  an impasse i n  c o l l e c t i v e  ba rga in i ng  nego t i a t i ons ,  e s s e n t i a l  
employees have the  r i g h t  t o  demand t h a t  the  disagreement be s e t t l e d  by submission 
o f  the d i spu te  t o  a r b i t r a t i o n .  The a r b i t r a t o r ' s  award i s  b i n d i n g  on bo th  t he  
employees and t he  p u h l i c  board o r  agency. Essen t i a l  employees a r e  n o t  g iven  a 
s t r i k e  o p t i o n .  

Non-essent ia l  employees a r e  t r e a t e d  d i f f e r e n t l y .  I n  t he  event  o f  an impasse, 
t h e  disagreement can be submi t ted t o  a r b i t r a t i o n ,  p rov ided  bo th  s ides  agree. I f  t h e  
employees ask f o r  a r b i t r a t i o n ,  and t he  employer refuses, then the  law a l l ows  t he  
employees t o  s t r i k e .  A s t r i k e  would n o t  be l e g a l  un less the  employer had f i r s t  r e -  
fused t o  go a long  w i t h  a r b i t r a t i o n .  Approx imate ly  3 per  cen t  o f  non-essent ia l  u n i t s  
went on s t r i k e  i n  t he  year  ending June 30, 1978, accord ing  t o  t he  Bureau o f  Med ia t ion  
Serv ices.  

P r i o r  t o  an impasse, t h e  Bureau o f  Med ia t ion  Serv ices p rov ides  med ia t ion  upon 
request  o f  e i t h e r  p a r t y  i n  t he  d ispu te .  The mediator  t r i e s  t o  a s s i s t  b o t h  p a r t i e s  
i n  reaching an agreement. 



During the  year ending June 30, 1978, the Bureau o f  t k d i a t i o n  Services was i n -  
volved i n  mediat ion w i t h  609 bargain ing u n i t s .  I n  t h a t  same f i s c a l  year, 156 pe- 
t i t i o n s  were received f o r  a r b i t r a t i o n .  Of  the  156 p e t i t i o n s ,  a  t o t a l  o f  86 of  them 
u l t i m a t e l y  were s e t t l e d  by an a r b i t r a t i o n  award.. O f  the  86 s e t t l e d  by a r b i t r a t i o n ,  
38 involved essen t i a l  employees. 

3 .  The present law d i f f e r s  somewhat from the  procedure recommended by the  C i t i zens  
League i n  March, 1971. 

I n  March 1971 the  C i t i z e n s  League issued a  repo r t  on c o l l e c t i v e  bargain ing be- 
tween teachers and school boards. While the  recommendations were d i r e c t l y  s p e c i f i c -  
a l l y  a t  one type o f  p u b l i c  employee bargaining, the r e p o r t  sa id  the  recommendations 
might be app l i cab le  t o  o the r  types of  employees, too. 

- - - - - . - - -- -- . 
The League recommended that, i n  event o f  an inpasse, both p a r t i e s  could re- 

quest a r b i t r a t i o n .  But the  dec is ion  o f  the a r b i t r a t o r  would be more i n  the  form 
o f  a  proposal than an award. That i s ,  the  governing body would have the  o p t i o n  t o  
accept o r  r e j e c t  the  a r b i t r a t o r ' s  proposal.  I f  the  governing body accepted, i t  
would be b ind ing  on employees, too. I f  the  governing body re jec ted  the proposal, 
then the  employees would be given the  r i g h t  t o  s t r i k e .  

4. Minnesota i s  one o f  17 s ta tes  w i t h  some form o f  b ind ing  a r b i t r a t i o n  f o r  p u b l i c  
sec tor  bargain ing d isputes.  

By the  end o f  1977, according t o  the  M,onthly Labor Review, 19 s ta tes  had enacted 
some form o f  b ind ing  a r b i t r a t i o n  f o r  pub l ic -sec tor  bargain ing d isputes,  w i t h  two 
s t a t e s '  laws declared uncons t i t u t i ona l  ( leaving 17 i n  e f f e c t ) .  I n  n ine  s ta tes ,  the  
cour ts  have ru led  the  laws are  c o n s t i t u t i o n a l  and, as o f  the end o f  1977, th ree  
s t i l l  were i n  l i t i g a t i o n .  

E igh t  o f  the  17 s ta tes ,  i nc lud ing  Minnesota, prov ide some form o f  s t r i k e  
p rov i s ion  f o r  p u b l i c  employees. 

E igh t  o f  the  17, i nc lud ing  Minnesota, p rov ide  f o r  compulsory a r b i t r a t i o n  fo r  
c e r t a i n  essen t i a l  se rv i ce  employees. 

Nine o f  the  states,  i nc lud ing  Minnesota, do no t  r e s t r i c t  the  decision-making 
a u t h o r i t y  o f  t he  a r b i t r a t o r .  The o the r  e i g h t  s ta tes  prov ide  f o r  vary ing forms of 
f i n a l - o f f e r  a r b i t r a t i o n .  I n  f i n a l - o f f e r  a r b i t r a t i o n ,  the  a r b i t r a t o r  i s  l i m i t e d  t o  
selected opt ions  f o r  o rder ing  a  set t lement .  One form requ i res  the a r b i t r a t o r  t o  
p i c k  e i t h e r  the f i n a l  package o f f e r e d  by the  employee group o r  the  f i n a l  package 
of fered by the employer group, w i t h  no a l t e r a t i o n  whatsoever i n  the  package selected. 
Another form gives more d i s c r e t i o n  t o  the  a r b i t r a t o r ,  i n  t h a t  each s i d e  submits i t s  
f i n a l  o f f e r  on each issue i n  d ispute.  The a r b i t r a t o r  then can make a  choice, issue- 
by-issue. Massachusetts, Nevada and Wisconsin prov ide  f o r  f i n a l  o f f e r  by package. 
New Jersey provides f i n a l - o f f e r  package on economic items and f i n a l - o f f e r  issue-by- 
issue on non-economic items. Connect icut,  Iowa and Michigan prov ide  f o r  f i n a l  o f fe r  
issue-by-issue on a l l  items, economic and non-economic. 

5. Some d i s s a t i s f a c t i o n  i s  ev ident  i n  Minnesota over cu r ren t  a r b i t r a t i o n  prov is ions .  

The c i t y  o f  R i c h f i e l d  r e c e n t l y  f a i l e d  i n  an e f f o r r = t o  have- the cour ts  declare 
b ind ing  - . a r b i t r a t i o n  - f o r  essen t i a l  employees unc6nst i taei lanal becau~e-  &he f i n a l  - 



dec is ion  on a mat ter  i n v o l v i n g  the  expenditure o f  publ i c  funds i s  taken from the  
C i t y  Counei 1 and given t o  an ou ts ide  par ty ,  the  a r b i t r a t o r .  

Some suburban c i t y  o f f i c i a l s  a r e  d i s s a t i s f i e d  because o f  a 15 per cent  wage 
set t lement  f o r  pol i c e  ordered by an a r b i t r a t o r  i n  the  summer o f  1978. They c la im  
the p o l i c e  demanded a r b i t r a t i o n  on the  theory they would g e t  a b e t t e r  set t lement  
than in  good- fa i t h  bargain ing.  

Representat ives o f  t he  Amalgamared T r a n s i t  Union, Local 1005, were d i s s a t i s f i e d  
w i t h  an a r b i t r a t o r ' s  dec is ion  i n  November 1978 t o  r e s t r u c t u r e  i t s  wage system w i t h  
the  Met ropo l i tan  T r a n s i t  Commission, i nc lud ing  the p r o v i s i o n  o f  par t - t ime d r i v e r s .  

The League o f  Minnesota C i t i e s  and the  Assoc ia t ion  o f  Minnesota Counties a re  
asking the  Hinnesota Leg is ta tu re  t o  do away w t t h t h e  categor ies o f  essen t i a l  =nd- 
non-essent ial  employees and p lace a l l  o f  them under p rov i s ions  o f  the law which 
now apply t o  the non-essent ial  employees. 

6 .  Several major issues w i t h  the k u r r e n t  law governing publ i c  employee labor  
r e l a t i o n s  have,Gome t o  our a t t e n t i o n :  

(a) Uhether the present system gives enough assurance t h a t  c r e d i b l e  proposals 
w i l l  sur face before  use o f  impasse procedures -- The vast  h a j o r i t y  of p u b l i c  sec- 
t o r  agreements a re  reached w i thou t  e i t h e r  s t r i k e s  o r  a r b i t r a t i o n .  

Nevertheless, i n  those instances where impasse procedures are used, t he re  i s  
controversy over whether both sides had enough incen t i ve  t o  discuss -- before 
impasse -- reasonable proposals t h a t  could form the basis  f o r  agreement. If, 
fo r  example, an employer f e e l s  the  employee group w i l l  i n s i s t  on a r b i t r a t i o n ,  
w i l l  the  employer bother  t o  make an e a r l y  proposal t h a t  could form the  bas is  f o r  
set t lement? O r ,  i f  the  employee group senses the  employer won' t  compromise 
sho r t  o f  a s t r i k e ,  w i l l  the  employees bother t o  make a reasonable proposal p r i o r  
t o  the  s t r i k e  occurr ing.  

(b) Whether the  s t r i k e  should be contemplated as p a r t  o f  p u b l i c  sector  
barga in ing  -- Organized labor ,  p a r t i c u l a r l y  i n  the  p r i v a t e  sec tor ,  has fought 
hard t o  gain and t o  p r o t e c t  the  s t r i k e  op t i on ,  because i t  has g iven employees 
a valuable economic weapon i n  c o l l e c t i v e  bargain ing.  Legal s t r i k e s ,  however, 
do no t  have a long h i s t o r y  i n  the  p u b l i c  sec tor .  Only about e i g h t  s ta tes ,  
i nc lud ing  Minnesota, permi t  s t r i k e s  by any p u b l i c  employees now. Some persons 
b e l i e v e  t h a t  a s t r i k e  by p u b l i c  employees br ings  about a p o l i t i c a l  decis ion,  
ra the r  than an economic decis ion,  because o f  the  p u b l i c  pressure brought t o  
bear on e lec ted  o f f i c i a l s  when a s t r i k e  occurs. They a l s o  say t h a t  a s t r i k e  
by some k inds o f  p u b l i c  employees i s  unth inkable,  because o f  the  p o t e n t i a l  
o f  ho ld ing  "hostage" serv ices essen t i a l  t o  the  publ i c  sa fe ty .  A f e e l i n g  seems 
t o  be growing among some p u b l i c  employees aga ins t  the  prospect o f  s t r i k e s .  
These employees a re  seeking t o  be re l i eved  o f  the  duty, o r  o b l i g a t i o n ,  t o  
s t r i k e  ra the r  than keep the  " r i g h t "  t o  s t r i k e .  I n  Minnesota t h i s  f e e l i n g  i s  
ev ident  i n  those employees who a r e  seeking t o  be declared "essent ia l "  so 
they can be guaranteed a r b i t r a t i o n  as a procedure fo r  reso l v ing  impasse, thereby 
fo rego ing  the s t r i k e  op t i on .  

(c )  Whether p u b l i c  employees should be d i v ided  i n  two categor ies,  essen t i a l  
and non-essent ial  -- Some persons say the  d i s t i n c t i o n  i s  necessary i f  the  
s t r i k e  op t i on  i s  t o  be re ta ined i n  any form, bu t  w i t h  assurance t h a t  p u b l i c  
sa fe ty  and hea l th  w i l l  n o t  be endangered. Others c l a i m  the  d i s t i n c t i o n  i s  
a r t i f i c i a l .  How, they ask, can a f i r e f i g h t e r  be more e s ~ z n t i a l  than the 
opera t o r  o f  a snowplow who keeps the s t r e e t s  open so the  f i r e  t rucks  can get  
through? 



A p a r t i c u l a r l y  d i f f i c u l t  and growing i ssue  i s  whether c u r r e n t  law p rov ides  
a  reasonable method f o r  de te rmin ing  who i s  e s s e n t i a l .  The p resen t  system has 
r e s u l t e d  i n  some apparent  i ncons i s tenc ies .  For example, school p r i n c i p a l s  a r e  
t r e a t e d  as "essent i a l  'I, wh i 1 e  school teachers a r e  "non-essent i a l " .  Ce r ta i n  
c o u r t - r e l a t e d  employees a r e  "essen t i a l "  i n  one county  and "non-essent ia l "  i n  a  
ne ighbo r i ng  county.  

(d) Whether the  a r b i t r a t o r  has t o o  much freedom i n  a r rang ing  a  se t t l emen t  -- 
Cu r ren t l y ,  t h e  a r b i t r a t o r  i s  f r e e  t o  w r i t e  whatever se t t l emen t  he wishes. so lona 

d 

as t he  se t t l emen t  i s  n o t  i n c o n s i s t e n t  w i t h  o t h e r  laws i n  e f f e c t .  Some persons 
say t h a t  t he  p a r t i e s  i n  t he  d i s p u t e  should be encouraged t o  narrow t h e i r  d i f f e r -  
ences as much as poss ib l e ,  w i t h  t h e  a r b i t r a t o r  then making t h e  f i n a l  choice.  
These persons b e l i e v e  t h a t  sone form o f  f i n a l - o f f e r  a r b i t r a t i o n  might  he lp .  
Others say t h a t  i n  a c t u a l i t y  t he  a r b i t r a t o r  does n o t  go t o o  f a r .  I n  f ac t ,  
one c r i t i c i s m  i s  t h a t  a r b i t r a t o r s ,  want ing t o  be asked t o  serve again,  do t h e i r  
bes t  t o  se1ec t .a  m idd le  ground. 

(e) Whether t h e  t e n t a t i v e ,  in fo rma l  n a t u r e  o f  m e d i t a t i o n  and t h e  f i n a l ,  
formal ized n a t u r e  o f  a r b i t r a t i o n  should be t h e  o n l y  o p t i o n s  a v a i l a b l e  -- The. 
c u r r e n t  process permi ts  a  med ia to r  t o  make p r i v a t e ,  i n f o rma l  probosals .  Fre- 
quen t l y ,  these become t h e  bas i s  f o r  a  f i n a l  se t t lement .  I f  a  mediator  were 
requ i red  t o  make h i s  proposals  p u b l i c ,  h i s  e f f e c t i v e n e s s  migh t  w e l l  be impaired 
because he would be i d e n t i f i e d  p e r s o n a l l y  w i t h  a  p o i n t  o f  view. 

A t  t h e  o t h e r  end o f  t h e  sca le ,  t he  a r b i t r a t o r ' s  e f f e c t i v e n e s s  i s  p o s s i b l e  
o n l y  t o  t h e  e x t e n t  t h a t  h i s  d e c i s i o n  i s  f i n a l .  I f  t he  a r b i t r a t o r  were t o  f l o a t  
t e n t a t i v e  proposals ,  t h a t  would compromise h i s  a b i l i t y  t o  adopt a  f i n a l  s e t t l e -  
ment, because he would be seen as hav ing  m o d i f i e d  h i s  o r i g i n a l  proposal  t o  s u i t  
e i t h e r  t h e  employer o r  t h e  employee. 

Nevertheless, t he  p resen t  system prov ides  l i t t l e  e l s e  between med ia t ion  and 
a r b i t r a t i o n .  For example, no s p e c i f i c  p r o v i s i o n  i s  made f o r  t h e  development o f  a  
c r e d i b l e  p u b l i c  proposal  by a  t h i r d  p a r t y  which, though n o t  b i n d i n g  on e i t h e r  s ide ,  
might  be accepted because o f  p u b l i c  suppor t .  -Sometimes a  prominent o u t s i d e  p a r t y  
1 i ke a  Governor o r  Mayor may suggest a  bas i s  f o r  se t t lement .  

( f )  Whether t h e  pub1 i c  i n t e r e s t  n e c e s s a r i l y  co inc ides  w i t h  t he  i n t e r e s t s  1 -- 
C u r r e n t l y ,  i t  i s  common f o r  an employee group t o  submit  i t s  1 i s t  o f  "demands." 
The employer g e n e r a l l y  r e a c t s  t o  those demands, b u t  may n o t  n e c e s s a r i l y  respond 
w i t h  any o f  i t s  own. Some concern has been expressed t h a t  t h e  system would be i m -  
proved i f  another  way were a v a i l a b l e  t o  assemble a  l i s t  o f  issues t h a t  should be 
debated. 

(g) Whether f u r t h e r  c o n s t r a i n t s  should be imposed by law o r  r e g u l a t i o n  
as t o  t h e  issues which can be made s u b j e c t  t o  a r b i t r a t i o n  -- Present  s t a t e  law 
does n o t  r e q u i r e  t h e  employer t o  n e g o t i a t e  "on mat te rs  o f  i nhe ren t  managerial  
p o l i c y ,  which inc lude ,  bu t  a r e  no t  l i m i t e d  t o ,  such areas o f  d i s c r e t i o n  o r  
p o l  i c y  as t h e  f u n c t i o n s  and prograbs o f  t he  employer, i t s  o v e r a l l  budget, 
u t i l i z a t i o n  o f  technology, t h e  o r g a n i z a t i o n a l  s t r u c t u r e  and s e l e c t i o n  and 
d i r e c t i o n  and number o f  personnel . "  Some employer r ep resen ta t i ves  appa ren t l y  
a r e  f e a r f u l  o f  a r b i t r a t i o n  because o f  u n c e r t a i n t y  as t o  whether t h e  a r b i t r a t o r  
w i l l  make dec i s i ons  on ma t te r s  which t he  employer deems t o  be management 
p re roga t i ves .  



(h) Whether any changes are  needed i n  the  r i g h t s  given t o  superv isory 
employees t o  organize f o r  c o l l e c t i v e  bargain ing -- In  apparent con t ras t  w i t h  
p r i v a t e  sector  labor  r e l a t i o n s ,  an increasing number o f  superv isory and 
managerial personnel i n  the  p u b l i c  sector  a re  becoming organized themselves 
fo r  c o l l e c t i v e  bargaining. Consequently, the l i n e s  between "management" and 
" labor" seem t o  be becoming more b lu r red  i n  a publ i c  bbdy than i n  a p r i v a t e  
business. In  some cases the  supervisory employees are  members o f  the  same 
union as the rank-and-f i le .  

( i )  Whether any changes are  needed i n  the  r o l e  o f  publ i c  employers i n  
seeking t o  in f luence the outcome o f  a representat ion e l e c t i o n  -- Pub l i c  
employers i n  Minnesotaare p roh ib i ted  by law from making any recommendations 
t o  t h e i r  employees on how they should vo te  i n  a representat ion e l e c t i o n  f o r  
c o l l e c t i v e  bargaining. P r i va te  employers are  no t  so proh ib i ted .  

(j) Whether s t a t e  employees should be t rea ted  d i f f e r e n t l y ,  because o f  
t h e i r  r e l a t i o n s h i p  t o  the Sta te  Leg is la tu re  -- A c o n f l i c t  between the Leg is la tu re  
and the  cour ts  has developed over the handl ing o f  a r b i t r a t i o n  cases invo lv ing  
s t a t e  employees. The Minnesota Supreme Court c u r r e n t l y  i s  consider ing whether 
the Leg is la tu re  l e g a l l y  could ove r - ru le  an a r b i t r a t o r ' s  wage set t lement  fo r  
j u n i o r  co l lege employees. The Leg is la tu re  i t s e l f  determines the lega l  framework 
w i t h i n  which sett lements are  reached. 

Conclusions and Recommendations 

I n  the t ime a v a i l a b l e  t o  us, i t  i s n ' t  poss ib le  t o  reach conclusions and 
recommendationsonall o f  the  above- l is ted issues. I t  was necessary f o r  us t o  
set p r i o r i t i e s .  Our f a i l u r q  t o  address a l l  o f  them doesn't  mean the ones we 
l e f t  ou t  a re  not  important. ~ 
1.  More e f f o r t s  need t o  be made t o  t r y  t o  avoid impasse procedures i n  the f i r s t  
p lace -- tha t  i s ,  t o  c reate  a b e t t e r  environment wherein employers and employee 
groups can negot ia te  t o  agreement w i thout  e i t h e r  s t r i k e  o r  a r b i t r a t i o n .  
One reason p a r t i e s  move t o  t h e  procedures o f  impasse reso lu t i on  i s  tha t  a 
reasonable proposal f o r  sett lement has not  surfaced e a r l y  enough. This i s  
p e r f e c t l y  understandable under the present system. Both sides fea r  t h a t  
premature r e v e l a t i o n  o f  a reasonable o f f e r  would jeopardize t h e i r  bargain ing 
p o s i t i o n  i n  e i t h e r  a s t r i k e  o r  a r b i t r a t i o n  s i t u a t i o n .  

2 .  The d i s t i n c t i o n  between "essent ia l "  and "non-essential" employees should 
be e l iminated.  A l l  employees should be t rea ted  a l i k e .  The p u b l i c  i n t e r e s t  
w i l l  no t  be served by a two-class system of p u b l i c  employees, one o f  which 
seems t o  enjoy an inherent  d e n e f i t  o f  being more important than the  o the r  -- 
s t r i c t l y  by the designationl "essential" .  As noted e a r l i e r ,  a working d e f i n i t i o n  
o f  e s s e n t i a l i t y  i s  extremely hard t o  devise. Moreover, more and more employees 
are  seeking t o  be placed under the "essent ia l "  umbrella. I n t e r e s t i n g l y ,  the  
determinat ion as t o  whether an employee i s  essent ia l  o r  no t  i s  made by someone 
o ther  than the employer, wha probably should know b e t t e r  than anyone e l s e  
who on the  s t a f f  i s  essent ia l .  In  f a c t ,  if an employee i s n ' t  essent ia l ,  why 
should taxpayers do1 l a r s  be used t o  pay the  salary? 

3. The r o l e  o f  the  a r b i t r a t o r  should be diminished. Cur rent ly ,  when a 
d ispute  i s  submitted t o  a r b i t r a t i o n ,  the a r b i t r a t o r  has the  a u t h o r i t y  t o  
mandate, u n i l a t e r a l l y ,  a comprehensive agreement, which then i s  b ind ing on 



both sides. Such a  dec is ion  can have far- reaching impact on governmental budgets. 
A t h i r d  par ty ,  i f  necessary t o  s e t t l e  a  d ispute,  should not  have so much leeway. 
Nor should the  a r b i t r a t o r  be ab le  t o  simply " s p l i t  t he  d i f f e rence"  between the  
p o s i t i o n s  o f  t h e  p a r t i e s  i n  t he  d ispute.  

4. We recommend the  f o l l o w i n g  changes i n  pub1 i c  employee bargain ing t o  
implement the above th ree  conclusions. 

(a) When a r b i t r a t i o n  i s  used t o  s e t t l e  an impasse, the a r b i t r a t o r  would be 
1) 
o f f e r .  The a r b i t r a t o r  would no t  be al lowed t o  prescr ibe  a  dec is ion  o f  h i s  own. 
This  approach would have two b e n e f i c i a l  e f f e c t s .  F i r s t  i t  would st imulae both 
sides t o  nego t i a te  on t h e  basis  o f  c r e d i b l e  proposals advanced by each o f  them. 
'This would reduce, ra the r  than increase, t he  1 Ckel i hood o f  the' d i spu te  being 
s e t t l e d  by a r b i t r a t i o n .  The p a r t i e s  would both submit t h e i r  f i n a l  o f f e r s  t o  
the  a r b i t r a t o r ,  knowing i f  they c a n ' t  then agree on some middle ground between 
the  two f i n a l  o f f e r s ,  t h e  a r b i t r a t o r  w i l l  make the  decis ion.  I n  e f fec t ,  both 
s ides would be so f e a r f u l  o f  what the  a r b i t r a t o r  would decide -- knowing, as they 
do, t h e  f i n a l  o f f e r  o f  each o the r  -- t h a t  they would have a  greater  i ncen t i ve  
t o  reach agreement together .  Second, i f  the  a r b i t r a t o r  must make the  f i n a l  
decis ion,  the  freedom o f  t h e  a r b i t r a t o r  i s  much more r e s t r i c t e d  than i t  i s  
today, thereby d imin ish ing  the  importance o f  the  t h i r d  p a r t y  i n  the  set t lement .  . 

(b) I n  making the s e l e c t i o n  the a r b i t r a t o r  would have t o  p i c k  from the  f i n a l  
package submitted by both sides -- The a r b i t r a t o r  should be l i m i t e d  t o  p i c k i n q  one 
~ a c k a q e  o r  the  o ther .  The a r b i t r a t o r  should no t  have the  r i g h t  t o  se lec t  some - 
issues from one package and some issues from the o t h e r  package. 'That i s  known as 
issue-by-issue f i n a l  o f f e r ,  which we oppose. The package approach i s  r e a l i s t i c  be- 
cause the employer o r  employer's package i s  almost su re l y  t o  be t i e d  together  w i t h  
pa r t s  balancing each o ther .  We recommend, however, t h a t  the  arb iTcator  be permi t ted  
t o  s t r i k e  from e i t h e r  package issues which the  a r b i t r a t o r  determines a re  n o t  proper- 
l y  the  sub jec t  o f  a r b i t r a t i o n .  The a r b i t r a t o r ' s  dec is ion  could be appealed t o  the 
cour ts .  Such a  p rov i s ion  i s  needed, we be l ieve ,  because o f  the p o s s i b i l i t y  t h a t  
e i t h e r  s i d e  might throw i n  a  r i n g e r  w i t h  what otherwise seems t o  be a  very 
reasonable proposal . 

An a r b i t r a t o r ' s  dec is ion  should be f i n a l .  The p u b l i c  employer -- even i f  t h a t  
employer i s  the Sta te  o f  Minnesota -- should no t  have an op t i on  t o  ad jus t  t h e  de- 
c i s i on .  But the dec is ion  does no t  by i t s e l f  determine the l e v e l  o f  the appropr ia-  
t i o n .  The p u b l i c  employer should have f u l l  a u t h o r i t y  t o  reduce the  number o f  em- 
ployees, f o r  example, i f  t h a t  i s  necessary t o  s tay  w i t h i n  a l lowab le  app rop r ia t i on  
1 im i t s .  

(c) A l l  p u b l i c  employees would be t rea ted  under the  barga in ing  law as 
i f they a r e  "essent ia l "  -- This means t h a t  a l l  employee-employer d isputes would 
have one procedure f o r  impasse reso lu t i on :  f i n a l - o f f e r  a r b i t r a t i o n  as described 
i n  (a) and (b) above. The s t r i k e  o p t i o n  now i n  e f f e c t  f o r  non-essent ial  employees 
would be removed. C o l l e c t i v e  barga in ing  and mediat ion would cont inue as a t  
present. E i t h e r  pa r t y  could c e r t i f y  an impasse t o  the  Bureau o f  Mediat ion 
Services, which would a c t i v a t e  the  f i n a l - o f f e r  procedure. The f i n a l - o f f e r  pro- 
cedure would prov ide  e x p l i c i t l y  t h a t  a f t e r  the  submission o f  t he  f i n a l  o f fe rs ,  
both s ides would have a  reasonable t ime i n  which t o  work ou t  an agreement before 
the  a r b i t r a t o r  were asked t o  p i c k  e i t h e r  p o s i t i o n .  

We a re  extremely r e l u c t a n t  t o  recommend the removal o f  t h e  s t r i k e  op t ion .  
However, t he  s i t u a t i o n  today i s  a l t e r e d  considerably from the  past. There con- 
t i n u e  t o  be major quest ions about whether s t r i k e s  i n  t he  p u b l i c  sec tor  a re  

- - 



l e g i t i m a t e  because ' t h e  issues become more p o l  i t  i c a l  than  economic. But e q u a l l y  
s i g n i f i c a n t ,  i t  seems t o  us, i s  t h e  growing i n t e r e s t  o f  p u b l i c  employees them- 
se lves t o  be exempt f rom s t r i k i n g .  

Our proposal  i s  t i e d  toge ther ,  w i t h  i t s  p a r t s  n o t  separable.  To make t h i s  
c l e a r ,  we would oppose t he  e l i m i n a t i o n  o f  t h e  s t r i k e  o p t i o n  un less i t  were 
accompanied by t h e  a r b i t r a t i o n  change. 

I n  summary, then, ou r  proposal  t r e a t s  a l l  employees a l i k e ,  s u b s t i t u t e s  
a r b i t r a t i o n  f o r  s t r i k e ,  r equ i res  t h a t  a r b i t r a t i o n  be so designed t h a t  employers 
and employees a r e  g i ven  every i n c e n t i v e  t o  s e t t l e  s h o r t  o f  a r b i t r a t i o n ,  bu t  
p rov ides  if a r b i t r a t i o n  i s  chosen t h a t  i t  be f i n a l - o f f e r  on ly .  


